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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of use of cocaine (two specifications) and possession of cocaine; and, contrary to his pleas,
 of distribution of cocaine (two specifications) in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The approved sentence was a bad-conduct discharge and confinement for eleven months.  


This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply.  We find no basis for relief; however, appellant’s assignment of error merits discussion.  Appellant asserts:

THE STAFF JUDGE ADVOCATE AND THE CONVENING AUTHORITY ERRED TO APPELLANT’S PREJUDICE WHEN THEY FAILED TO PROPERLY REPORT HIS PLEAS OF NOT GUILTY IN THE POST-TRIAL RECOMMENDATION AND THE CORRECTED PROMULGATING ORDER, THEREBY WRONGLY INDICATING TO THE CONVENING AUTHORTIY AND THE PUBLIC THAT APPELLANT HAD WAIVED HIS SIXTH AMENDMENT RIGHT TO TRIAL.

FACTS


In accordance with his pre-trial agreement, appellant originally entered a plea of guilty to the six Specifications of the Charge and the Charge.
  The military judge found appellant’s plea improvident with respect to the three specifications of distribution of cocaine.  The pretrial agreement was then determined to be null and void.  Appellant then changed his plea to not guilty to the three specifications of distribution of cocaine.  Appellant was subsequently found not guilty of one specification of distribution of cocaine and guilty of the remaining two specifications of distribution of cocaine.  The Staff Judge Advocate’s post-trial recommendation (SJAR) inexplicably and erroneously informed the convening authority that appellant had pled guilty to the Charge and its Specifications and that there was still a pre-trial agreement.  The defense’s response to the SJAR did not address these errors.

DISCUSSION


Rule for Courts-Martial [hereinafter R.C.M.] 1106(d) requires that the SJAR set forth, inter alia, the correct findings and what action, if any, the convening authority is required to take as a result of the operation of a pre-trial agreement.  This court has stated on numerous occasions that it is “imperative that the convening authority be provided accurate and complete information in the post-trial recommendation, addenda thereto, and in any defense response to either the recommendation or an addendum.”  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992); cf. United States v. Rhule, 53 M.J. 647, 655 (Army Ct. Crim. App 2000).  Appellant asks that we return the case to a convening authority for a new SJAR and action.


In United States v. Wheelus, 49 M.J. 283, 288 (1998), the following process was established for resolving claims associated with the post-trial review: (1) the appellant must allege error; (2) he must allege prejudice as a result of the error; and (3) he must show what he would do to resolve the error if given the opportunity.  See also United States v. Lee, 50 M.J. 296 (1999).  Because clemency is a highly discretionary function exercised by a convening authority, there is material prejudice to the substantial rights of the appellant if there is an error and appellant “makes some colorable showing of possible prejudice.”  Wheelus, 49 M.J. at 289 (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)).  If appellant can meet the test enunciated in Wheelus, it is incumbent upon this court to remedy the error and provide meaningful relief, or return the case to The Judge Advocate General for remand to a convening authority for a new SJAR and action.  Additionally, there are those cases where we may determine that there is obvious error in the post-trial proceedings, but no prejudice.  Wheelus, 49 M.J. at 289. 

On the basis of this record, we find that appellant has not met his burden under Wheelus, and suffered no prejudice.  The appellant has failed to identify any possible prejudice from the post-trial errors other than to assert that the failure to properly report appellant’s pleas in the SJAR and promulgating order “wrongly indicat[ed] to the convening authority and the public that appellant had waived his sixth amendment right to trial.”  We do not believe that under the facts of this case that the errors committed by the Staff Judge Advocate affected the appellant’s opportunity for clemency.  First, although the SJAR erroneously reflected that appellant pled guilty to the Charge and its Specifications, this error inured to the benefit of appellant.  See Dep’t of Army Pam. 27-9, Legal Services; Military Judges Benchbook, § VI (Other Instructions, Plea of Guilty) which states a plea of guilty is a matter in mitigation.  Second, trial defense counsel and appellant did not submit corrections or rebuttal to the aforementioned errors in their post-trial submissions.  Cf.  R.C.M. 1105(b); 1106(f)(4); United States v. Wilson, 54 M.J. 57, 59 (2000).  Finally, we note that trial defense counsel and appellant submitted an excellent clemency packet.  In view of the foregoing, we are satisfied that the errors did not prejudice appellant.


Accordingly, the findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

�  The “Second Corrected” promulgating order is in error where it reflects that appellant pled guilty to Specifications 1, 2, 3, and 6 of the Charge.  This court will issue a notice of court-martial order correction to rectify these errors in the promulgating order.





�  Appellant was charged with three Specifications of distribution of cocaine (Specifications 1, 2, and 3 of the Charge), use of cocaine (Specifications 4 and 5 of the Charge) and possession with intent to distribute cocaine (Specification 6 of the Charge).


�  This is just another in the continuing stream of post-trial processing errors that are coming before this court.  We again remind counsel, legal clerks, and staff judge advocates concerning the necessity for attention to detail and accuracy in processing and disposing of their military justice workload so that unnecessary issues, and delays attendant thereto, are avoided.
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