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MEMORANDUM OPINION
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Per Curiam:


A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of failing to go to his appointed place of duty on divers occasions, disobeying a superior commissioned officer (five specifications, three of which occurred on divers occasions), using marijuana and cocaine on divers occasions (one specification each), and possessing marijuana, in violation of Articles 86, 90, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 890, and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for twelve months, and “to forfeit two-thirds pay for [twelve] months.”  This case is before the court for review pursuant to Article 66, UCMJ.


Although not raised by appellate defense counsel, we note the following errors contained in appellant’s record of trial:  (1) the military judge failed to express the adjudged partial forfeiture as a whole dollar amount, and failed to indicate, using the words “per month,” whether that forfeiture would occur each month for the stated duration; (2) the record does not contain a written staff judge advocate (SJA) pretrial advice; and (3) the military judge failed to assemble the court.  While the noted errors merit discussion, only the first merits relief, which we will appropriately provide in our decretal paragraph.

Sentence to Forfeitures

“[A] sentence to forfeiture shall state the exact amount in whole dollars to be forfeited each month and the number of months the forfeiture will last.”  Rule for Courts-Martial [hereinafter R.C.M.] 1003(b)(2).  “[W]hen the sentence announced by a court-martial fails to specify that the forfeitures are in an amount ‘per month,’ then the forfeitures are for one month.”  United States v. Williams, 40 M.J. 809, 811 (A.C.M.R. 1994); United States v. Guerrero, 25 M.J. 829, 831 (A.C.M.R. 1988) (finding “pretrial agreement provision limiting forfeiture[s] to ‘⅔ pay . . . for 3 years’ permit[ted] approval of a forfeiture of no more than two-thirds pay[, or $438.00,] . . . for one month” where the words “per month” were not included in the sentence limitation), aff’d as modified, 28 M.J. 223 (C.M.A. 1989). 

In this case, the military judge informed appellant he would be sentenced, inter alia, “[t]o forfeit two-thirds pay for [twelve] months.”  The adjudged sentence omitted the whole-dollar amount of pay to be forfeited, and the words “per month” after the fractional forfeiture amount.  The SJA’s post-trial recommendation (SJAR) informed the convening authority the military judge sentenced appellant, inter alia, “[t]o forfeit two-thirds pay for [twelve] months,” and recommended the convening authority “approve the sentence as adjudged.”  The SJAR addendum and supplemental SJAR addendum also recommended the convening authority “approve the sentence as adjudged.”
In his initial action, the convening authority stated:  “[T]he sentence is approved and, except for the bad-conduct discharge, will be executed.”  The convening authority’s action, based upon his SJA’s advice, legally effectuated a sentence to forfeiture of only “$823.00 pay per month for one month.”  Furthermore, although the promulgating order—for the first time—reflects the adjudged forfeiture as a whole dollar amount, it gratuitously includes the words “per month,” words not included in the adjudged or approved sentence.  To the extent the promulgating order indicates an approved forfeiture of “$823.00 pay per month for [twelve] months,” it is incorrect.  In the interest of judicial economy, we will correct this error in our decretal paragraph.
Pretrial Advice


Article 34, UCMJ, and R.C.M. 406 require a convening authority to obtain a written pretrial advice from his SJA before he may refer a charge for trial by general court-martial.  See R.C.M. 601(d)(2) (discussing referral and reiterating same advice requirement).  “A pretrial advice need not be prepared in cases referred to special or summary courts-martial.”  R.C.M. 406 discussion.  Army Reg. 27-10, Legal Services:  Military Justice [hereinafter AR 27-10], para. 5-28b (“Special courts-martial guidance”) (16 Nov. 2005), however, requires the servicing SJA to “prepare a pretrial advice, following generally the format of R.C.M. 406(b),” before charges may be referred for trial by special court-martial.*

In this trial by special court-martial, the record contains no evidence the SJA provided the convening authority a written pretrial advice pursuant to AR 27-10.  Under the facts of this case, we find the absence of a written pretrial advice constituted regulatory or procedural error.  “Such an error is not jurisdictional in nature[,] . . . [and] requires reversal only when the accused has suffered actual prejudice.”  United States v. Murray, 25 M.J. 445, 447 (C.M.A. 1988) (citing UCMJ art. 59(a), and United States v. Ragan, 14 U.S.C.M.A. 119, 33 C.M.R. 331 (1963), and discussing missing pretrial advice in trial by general court-martial).  Applying our superior court’s decision in Murray, we hold omission of the written pretrial advice constitutes harmless error.
First, the requirement for a written pretrial advice “may be waived by the accused.”  R.C.M. 601(d)(2)(B).  Objections based on an erroneous “preferral, forwarding, investigation, or referral of charges . . . must be raised before a plea is entered.”  R.C.M. 905(b)(1) (emphasis added).  Lack of or untimely objections “shall constitute waiver.”  R.C.M. 905(e).  Appellant made no pretrial motion regarding the missing pretrial advice.  Second, “a good indication of harmless error can be found in the . . . accused’s guilty pleas.”  Murray, 25 M.J. at 449.  Appellant pleaded guilty to all charges and specifications, albeit without the protection of a pretrial agreement.  He affirmatively indicated to the military judge he understood the meaning and effect of his guilty plea, and that by pleading guilty he gave up his rights against self-incrimination, to a trial on the merits, and to confront and cross-examine witnesses against him.  Satisfied that appellant knowingly, intelligently, and voluntarily pleaded guilty, and received the full benefit of his trial defense counsel’s advice and performance, the military judge accepted appellant’s guilty plea.  Third, appellant did not raise this issue in his post-trial clemency submission or in his brief filed with this court.
Assembling the Court

Article 16, UCMJ, and R.C.M. 903 provide for trial by court-martial by military judge alone.  At a special court-martial, an accused may elect trial by military judge alone, “if[,] before the court is assembled the accused, knowing the identity of the military judge and after consultation with defense counsel, requests orally on the record or in writing a court composed only of a military judge[,] and the military judge approves.”  UCMJ art. 16(1)–(2); R.C.M. 903(a)(2) and (b)(2) (stating same).  A military judge is required to announce assembly of the court pursuant to R.C.M. 911.  In a judge-alone trial, “the court-martial is ordinarily assembled immediately following approval of the request for trial by military judge alone.”  R.C.M. 911 discussion; see United States v. Hawkins, 24 M.J. 257, 259 (C.M.A. 1987) (“[A]assembly for judge-alone trials . . . occurs at the time announced by the military judge, . . . [which is] ordinarily intended to occur immediately after the request for judge alone is accepted.”) (internal quotation marks and citation omitted); United States v. Morris, 23 U.S.C.M.A. 319, 322, 49 C.M.R. 653, 656 (1975) (“[T]he court-martial is assembled after the preliminary organization is complete and the trial judge announces that the court is assembled.”).  “If the court is not properly constituted at the time of assembly, . . . the subsequent proceedings, i.e., the findings and sentence[,] are jurisdictionally deficient and a nullity.”  United States v. Smith, 41 M.J. 817, 822 (N.M. Ct. Crim. App. 1995) (citing United States v. Dean, 20 U.S.C.M.A. 212, 43 C.M.R. 52 (1970)).
Furthermore, the requirement for assembling the court in a judge-alone trial, as well as the “point in the process at which the court is assembled,” are procedural, non-jurisdictional matters.  Morris, 23 U.S.C.M.A. at 322, 49 C.M.R. at 656 (“[W]e have no doubt that the matter[s are] procedural, not substantive, in nature.”).  “[W]here an error is procedural rather than jurisdictional in nature[,] we test for material prejudice to a substantial right to determine whether relief is warranted.”  United States v. Alexander, 61 M.J. 266, 269 (C.A.A.F. 2005) (citing UCMJ art. 59(a)). 

In this case, the military judge called the court to order and accounted for all detailed and required court personnel.  She discussed with appellant his right to counsel, and elicited his request that detailed defense counsel represent him.  The military judge then discussed with appellant “the difference between a trial before members and a trial before the military judge alone.”  When asked, “[B]y what type of court do you wish to be tried?” appellant responded, “Judge alone.”  Appellant acknowledged he voluntarily made this forum choice after discussing it with his defense counsel; he also understood he was giving up his right to trial by members, and, having found out by which military judge he would be tried, asserted he “still wish[ed] to be tried by [military judge] alone.”  The military judge told appellant, “Your request is approved.”  Immediately thereafter, the military judge announced, “The accused will now be arraigned,” and then discussed with appellant the meaning and effect of his guilty plea, his right to plead not guilty, and the Constitutional rights his guilty plea waives.  Finally, the military judge conducted a detailed providence inquiry regarding the charged offenses to which appellant pleaded guilty.

The military judge, however, did not formally announce the court-martial was assembled at any time during trial proceedings.  The military judge is required to make such an announcement.  R.C.M. 911.  Based on the facts in this case, we find the military judge’s failure to announce assembly of the court constituted a technical or procedural error subject to harmless-error analysis.  UCMJ art. 59(a).
The military judge and the parties fully complied with the mandates in Article 16, UCMJ, and R.C.M. 903 before the military judge approved appellant’s request for a judge-alone trial.  At the time she approved appellant’s request, “preliminary organization” of the court-martial was “complete.”  Morris, 23 U.S.C.M.A. at 322, 49 C.M.R. at 656.  We consider appellant’s court-martial to have been properly constituted and assembled, without announcement, “immediately after the request for judge alone [was] accepted.”  Hawkins, 24 M.J. at 259.  Furthermore, appellant did not assert his court-martial was improperly assembled.  Therefore, we find the military judge’s failure to announce assembly of the court was an oversight, but nevertheless harmless error resulting in no material prejudice to appellant.
Conclusion
We have considered appellant’s assignments of error in our review of the entire record and find them to be without merit.  The findings of guilty are affirmed.  The court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for twelve months, and forfeiture of $823.00 pay per month for one month.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 58b(c) and 75(a), UCMJ.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

* This provision remains unchanged from the version in effect at the time the convening authority referred appellant’s case to trial (17 February 2005).  See AR 27-10, para. 5-27b (6 Sept. 2002).
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