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MEMORANDUM OPINION ON FURTHER REVIEW
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CURRIE, Judge:


A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of maiming and aggravated assault, in violation of Articles 124 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 924 and 928 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1. 


On 5 June 2002, this court set aside the findings of guilty of and dismissed Charge II and its Specification (aggravated assault) to reflect the military judge’s consolidation of that offense into Charge I and its Specification (maiming).  We also set aside the convening authority’s action, dated 18 October 2000, returned the record of trial to The Judge Advocate General for preparation of a new staff judge advocate’s post-trial recommendation (SJAR) and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ, and reserved ruling on appellant’s remaining assigned errors.  United States v. Poindexter, ARMY 20000594 (Army Ct. Crim. App. 5 June 2002) (unpub).  The new SJAR and action have been completed, and the record is now before us for further review in accordance with Article 66, UCMJ.


Appellant asserts his defense counsel was ineffective with regard to the new SJAR and action ordered by this court.  We agree.

FACTS


Appellant retained a civilian defense counsel, Mr. O, to represent him during our initial Article 66, UCMJ, review of his case.  Mr. O continued to represent appellant during the subsequent post-trial processing of his case, including the submission of matters to the convening authority under Rule for Courts-Martial [hereinafter R.C.M.] 1105.


On 29 September 2000, Major (MAJ) B, appellant’s military defense counsel, submitted the original R.C.M. 1105 matters.  They consisted of a request for clemency and five enclosures.  The clemency request noted that the adjudged sentence was substantially more severe than the government requested
 and that appellant’s brother recently had been diagnosed with a “bipolar disorder,” a hereditary condition that also could afflict appellant and explain why he assaulted the victim, his best friend.  The five enclosures were:  (1) a letter from a Doctor (Dr.) Cowl to MAJ B stating that he had treated appellant’s brother for a bipolar disorder, “a condition usually seen in multiple family members”; (2) a “Bipolar Disorder Facts Sheet” presented by Dr. Cowl; (3) an excerpt of appellant’s record of trial containing the government’s sentencing recommendation; (4) the sanity board’s evaluation of appellant, dated 27 June 2000, containing the board’s diagnosis that appellant has an antisocial personality disorder; and (5) a “Certificate of Psychiatric Evaluation” on appellant, dated 25 April 2000, prepared at the conclusion of appellant’s five-day stay as a voluntary psychiatric inpatient and which included a diagnosis similar to the sanity board’s.  


The R.C.M. 1105 matters Mr. O submitted on 25 July 2002 consisted of (1) a brief memorandum to the convening authority signed by Mr. O; (2) the original R.C.M. 1105 matters that MAJ B submitted; and (3) the initial appellate brief filed with this court prepared by, among others, Mr. O, in which appellant contends that the evidence is insufficient to sustain the maiming conviction.  In his R.C.M. 1105 memorandum, Mr. O said appellant “is a young man who did something he terribly regrets:  he physically assaulted his best friend, leaving him with potential life-long injuries.  He cannot explain why he committed this act and believes his ‘bipolar’ condition may be the cause.”  Mr. O also requested a “face-to-face meeting with the convening authority[,]” claiming, without elaboration, that he could “provide much valuable insight” to him.  


On 15 August 2002, the convening authority reviewed the SJAR and Mr. O’s R.C.M. 1105 submission, denied Mr. O’s request for a meeting, and approved the adjudged sentence.   


Appellant, in a statement dated 25 September 2002, claims the following:

1.  I [] was not informed by my attorney [Mr. O] of the contence [sic] of the 1105 submitted on my behalf.  Specifically pg. 1 para 3 “he physically assaulted his friend leaving him with potential life- long [sic] injuries”.  There is reasonable doubt as to if the victim sustained these injuries by me, which I pled not guilty to.  Had I seen the 1105 before being submitted I would not have allowed an admittance [sic] of guilt.

2.  I [] was not informed by my attorney [Mr. O] of my right to submit statement[s] from family, friends and myself on my behalf.  Had I been able to submit a statement it would have given the [convening authority] a look into what I have done while in confinement as well as what I plan to do when I leave.

Additionally, appellant filed with us statements by his mother, brother, and sister expressing their love and support for him that he would have provided the convening authority if given the opportunity.


Mr. O responded to appellant via an affidavit dated 10 January 2003 in which he states he visited appellant at the Fort Knox Regional Confinement Facility “to discuss the new 1105 matters [he] would be submitting to the convening authority.”  Mr. O said appellant told him “he wanted to be released from prison as quickly as possible because he could not stand it anymore.”  Mr. O continued:

During the Fort Knox visit, I informed [appellant] that, in my opinion, his only opportunity for a quick release would be to admit that he physically assaulted his best friend and that he express remorse.  [Appellant] agreed to this strategic decision of admitting guilt and asking for the convening authority’s mercy.  I specifically informed him that I would include evidence of his bipolar condition to the convening authority and that I would request a personal audience with the convening authority.  Once again, he acquiesced to this course of action.

I believed then, and I still believe now, that if the convening authority would have granted me an audience, I would have been successful in achieving leniency for my client.  It should be noted that I am a Retired Regular Army member of the United States Army Judge Advocates [sic] General [sic] Corps and have had considerable experience in submitting 1105 matters.

LAW


A military accused has a fundamental right to effective assistance of counsel during post-trial proceedings.  United States v. Knight, 53 M.J. 340, 342 (C.A.A.F. 2000) (citing United States v. Palenius, 2 M.J. 86 (C.M.A. 1977)); United States v. Lee, 52 M.J. 51, 52 (C.A.A.F. 1999) (citing United States v. Cornett, 47 M.J. 128, 133 (C.A.A.F. 1997)). We review allegations of post-trial ineffective assistance of counsel de novo.  Lee, 52 M.J. at 52 (citing United States v. Wiley, 47 M.J. 158, 159 (C.A.A.F. 1997)).  

Defense counsel are presumed to be competent.  To overcome this presumption, an appellant must show that his counsel was deficient and that the deficiency prejudiced him.  Strickland v. Washington, 466 U.S. 668 (1984).  If counsel’s post-trial representation is deficient, Strickland’s prejudice prong is satisfied if appellant makes a colorable showing of possible prejudice.  Lee, 52 M.J. at 53 (citing United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998) and United States v. Chatman, 46 M.J. 321, 323-24 (C.A.A.F. 1997)).  “[B]ecause of the highly discretionary nature of the convening authority’s clemency power, the threshold for showing prejudice is low.”  Lee, 52 M.J. at 53.

The defense counsel is responsible for post-trial tactical decisions, but he should consult “‘with the client where feasible and appropriate’” before acting.  Lee, 52 M.J. at 52 (quoting United States v. MacCulloch, 40 M.J. 236, 239 (C.M.A. 1994)).  “Defense counsel may not, however, refuse to submit matters offered by the [accused] or submit matters over the [accused’s] objection.”  United States v. Hood, 47 M.J. 95, 97 (C.A.A.F. 1997).  

DISCUSSION


Appellant’s and Mr. O’s statements conflict in some respects, but we resolve the contradictions in appellant’s favor.  See United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997) (fourth principle: if appellate filings and the “record as a whole ‘compellingly demonstrate’ the improbability” of a post-trial affidavit, the court may “discount those factual assertions”).  First, Mr. O stated in his affidavit that he told appellant he would submit “evidence of [appellant’s] bipolar condition to the convening authority[,]” but did not do so.  Second, in his R.C.M. 1105 submission, Mr. O stated appellant had a bipolar disorder, even though nothing in the record supports this assertion.
  Third, Mr. O conceded appellant “physically assaulted his best friend, leaving him with potential life-long injuries[,]”
 even though appellant had asserted and continues to assert before this court that the evidence does not support this conclusion.  Fourth, Mr. O avers that appellant consented to the “strategic decision” of “admitting guilt and asking for the convening authority’s mercy” as it offered him his “only opportunity for a quick release[,]” yet did not submit a statement from appellant to that effect.  


In light of the above, we also resolve in appellant’s favor his assertion that Mr. O did not fully discuss with him his right to submit clemency matters to the convening authority.  Based on our conclusions of fact, we hold that Mr. O’s performance was deficient.  United States v. Brewer, 51 M.J. 542, 546 (Army Ct. Crim. App. 1999) (“[C]ounsel’s failure to discuss with the appellant the contents of the clemency package submitted on the appellant’s behalf was deficient performance.”)

We also hold that appellant has made a “colorable showing of possible prejudice.”  Appellant has provided us three statements from family members he wanted to present to the convening authority.  See United States v. Clemente, 51 M.J. 547, 551-52 (Army Ct. Crim. App. 1999) (when claiming ineffective assistance of counsel during the post-trial process, appellant must advise “this court of precisely what favorable evidence he was deprived”).  These statements, coupled with Mr. O’s previously noted errors and omissions, leave us unable to conclude whether a correct and complete R.C.M. 1105 submission would have favorably influenced the convening authority.  As our superior court has said, we will give “‘appellant the benefit of the doubt and we will not speculate on what the convening authority might have done’” if he had been properly and fully informed.  United States v. Lowe, 58 M.J. 261, 263 (C.A.A.F. 2003) (quoting Chatman, 46 M.J. at 323-24).


The action of the convening authority, dated 15 August 2002, is set aside.  The record of trial will be returned to The Judge Advocate General for preparation of a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.
   


Senior Judge MERCK and Judge JOHNSON concur.

FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� The government argued for a bad-conduct discharge, three years confinement, forfeiture of all pay and allowances, and reduction to Private E1.    


� The original R.C.M. 1105 matters, which Mr. O adopted, state that appellant’s brother was so afflicted and merely speculate that “[i]t is very likely [appellant] has this condition as well.”   





� We recognize that the quoted language is almost exactly that which MAJ B used in his original R.C.M. 1105 memorandum; however, MAJ B’s comment preceded appellant’s appeal to this court contesting his guilt.    


� In light of our decision requiring a new review and action, we will reserve ruling on the remaining assignments of error raised by appellant.
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