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MEMORANDUM OPINION ON REMAND

-------------------------------------------------------
NOVAK, Judge:

Pursuant to his pleas, the appellant was found guilty by a military judge sitting as a general court-martial of wrongful use of marijuana, wrongful use of lysergic acid diethylemide, and maiming, in violation of Articles 112a and 124, Uniform Code of Military Justice, 10 U.S.C. §§ 912a and 924 [hereinafter UCMJ].  He also pleaded guilty to absence without leave terminated by apprehension as a lesser included offense, but the military judge found the appellant guilty of the charged offense of desertion terminated by apprehension, in violation of Article 85, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for twenty-three months and nineteen days, and forfeiture of $36.00 pay per month for two months and forfeiture of all pay and allowances for the next twenty-eight months.

After automatic review under Article 66, UCMJ, this court affirmed the findings of guilty, awarded the appellant 203 days of additional Pierce
 credit, and reduced his sentence to confinement to sixteen months and twenty-six days.  United States v. Leal, ARMY 9701028 (Army Ct. Crim. App. 15 September 1998)(unpub.).  The Court of Appeals for the Armed Forces granted the appellant’s petition for grant of review on two issues
 and remanded the case to us for consideration of those issues in light of the recent case of United States v. Gammons, 51 M.J. 169 (1999).  We have reviewed the granted issues and Gammons.  We adhere to our original opinion, with the exception of the affirmed forfeitures, which we will reduce to ensure the appellant receives full Pierce credit, and to moot any possibilities of prejudice in the post-trial processing of the appellant’s case.

Pierce Credit
In his original brief, the appellant asserted that the military judge failed to grant the appellant monetary credit for the loss of rank that he suffered, and that Article 58b, UCMJ, nullified the military judge’s purported credit for Article 15, UCMJ, forfeitures.  He asked for “meaningful Pierce credit.”  He did not challenge the judge’s calculation of credit for extra duty or restriction.  Because the appellant’s trial occurred after his termination of service (ETS) date, we recognized that, even in the absence of Article 58b, UCMJ, disapproval of forfeitures would not result in any payment to the appellant.  Instead, we converted the appellant’s loss of rank and forfeitures, as well as uncompensated punishment to restriction, into 203 days of credit against the appellant’s sentence to confinement.  Cf. United States v. Ridgeway, 48 M.J. 905, 907 (Army Ct. Crim. App. 1998) (Pierce credit for forfeitures converted to days of confinement because Article 58b, UCMJ, nullifies any disapproval of adjudged forfeitures).  As a result, we affirmed only sixteen months and twenty-six days of the appellant’s sentence to confinement.  On appeal, the appellant does not challenge our calculations, but claims that because his minimum release date (MRD), based on calculations of good conduct time, was 27 December 1998, he was released 107 days early.
  He argues that he did “not use[ ]” the remaining 96 days of credit.
  He asks us to convert those days back into pay, and to order that $4,671.74 be paid to him as a “monetary award.”  The appellant attaches an exhibit as proof of his MRD a “Sentence Calculation Worksheet” dated with an illegible date.

Our superior court in Gammons reiterated its guidance in Pierce that when an appellant raises an issue of Article 15, UCMJ, credit before a service court, “that court will identify any such credit” and “either reassess the sentence or order that the case be returned to the convening authority for further action.”  Gammons, 51 M.J. at 184.  The court recognized the difficulty of translating nonjudicial punishment into court-martial credit:  because the Executive Branch never accepted the court’s suggestion in Pierce that the “Table of Equivalent Punishments” [Table] found in the Manual for Courts-Martial, United States, 1969 (Rev. ed.), [1969 Manual] be reissued, there are no standard equivalents for nonjudicial punishments such as forfeitures, extra duty, and restriction on liberty.  Id. at 183-84.

We have reviewed our prior reassessment of the appellant’s sentence based on the punishment he received under Article 15, UCMJ, and the credit granted by the military judge.  We are satisfied that equivalencies in the 1969 Manual Table remain a fair estimation of the relative weight to be given to the various punishments therein.  Compare 1969 Manual Table with Rule for Courts-Martial 1003(b)(6) and 1003(b)(7).  Our use of the 1969 Manual’s Table to translate the appellant’s uncredited nonjudicial punishment into court-martial sentence credit satisfies both the specific recommendation in Pierce, and the broader mandate of Gammons.  Thus, we adhere to our calculation of confinement credit due to the appellant for his previous nonjudicial punishment.

Our inquiry does not end with this recalculation.  We recognize the appellant’s legitimate concerns that our application of confinement credit, without more, may be illusory in his case.  Our intent in granting that credit was, and remains, to make the appellant whole in compliance with the letter and spirit of Pierce.  For this reason, we fashioned a remedy in our previous opinion which recognized the effect of the appellant’s end of term of service (ETS).  Likewise, in Ridgeway, we adjusted a Pierce remedy for the effects of Article 58b, UCMJ.  We will thus grant the appellant relief, based on the circumstances of his case, designed to ensure, in accordance with his wishes, monetary compensation for all excess time served.

At the outset, however, we find the appellant’s proposed remedy of ninety-six days’ pay flawed, and we will not grant his request to order such pay, even assuming we had the authority to do so.
  The appellant’s entire argument presupposes that the MRD in the appellant’s exhibit is relevant to the appellant’s sentence as we approved it.  The exhibit calculates his MRD granting good conduct time based on his originally approved sentence of twenty-three months and nineteen days (six days per month, 141 days total).  But when the confinement facility received our previous opinion, the administrative staff should not simply have subtracted 203 days from the appellant’s MRD.  They should have recalculated the appellant’s maximum release date using our much shorter affirmed sentence, then subtracted good conduct time based on that sentence.  See United States v. Rivera-Rivera, 19 M.J. 971, 972-73 (A.C.M.R. 1985); AR 633-30, para. 13f (“If the term of confinement is reduced,   . . . the good conduct time will be recomputed at the rate of abatement appropriate to the new term of confinement . . . .”).

Because calculation of the appellant’s actual MRD is beyond our expertise, we will heed our sister court’s admonition to avoid the “thorny briar patch of ‘good time’ calculation to ensure the appellant’s rights [are] protected.”  United States v. Torres-Rodriguez, 40 M.J. 872, 874 n.3 (N.M.C.M.R. 1994).  Instead, we will apply more general principles to ensure the appellant is appropriately credited.

First, we will consider that contrary to the appellant’s argument that he did “not use[ ]” his additional confinement credit, military regulations require that a released soldier be credited and paid for any days he served in excess of his ultimately approved sentence.
  Thus, once the appellant’s final MRD is calculated, the appropriate finance officials will administratively convert any “excess” days that the appellant was not required to serve into days of pay, exactly the remedy he seeks.  Second, we want to ensure that adjudged forfeitures, which pursuant to our previously approved sentence would have extended to 12 October 1998, will not represent an impediment to the appellant’s collection of his full pay for the “excess” period.
  To achieve this goal, we will not affirm in our decretal paragraph any sentence to forfeitures beyond the appellant’s MRD under our previously reduced sentence, so that the appellant would not have been under any sentence of adjudged forfeitures during his “excess” confinement.  Out of an abundance of caution, we will accept the earliest date, the date the appellant claims as his recalculated MRD, 11 June 1998, and will grant appropriate relief in our decretal paragraph.

Staff Judge Advocate’s (SJA) Recommendation (SJAR)

The appellant claims that the SJA erred by including in the service record entry of the SJAR an annotation that the appellant was twice punished under Article 15, UCMJ, without clarifying that the misconduct underlying the nonjudicial punishments was the same as that punished by the specification of Additional Charge IV.
  We considered this claim in our original decision and rejected         it.
  Having considered the Gammons opinion, we reject the claim again, and find that the appellant is not entitled to any relief.  See Gammons, 51 M.J. at 182-83.  Nevertheless, to moot any possible claim of prejudice, we will not affirm any forfeitures remaining after our application of Pierce credit.  United States v. Wheelus, 49 M.J. 283, 288 (1998).

Our original opinion, dated 15 September 1998, and that portion of its decretal paragraph pertaining to the findings of guilty remain in effect.  United States v. Ginn, 47 M.J. 236, 238 n.2 (1997).  Reassessing the sentence based on the errors noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge and confinement for sixteen months and twenty-six days.


Senior Judge TOOMEY and Judge CARTER concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� United States v. Pierce, 27 M.J. 367 (C.M.A. 1989) (when the misconduct for which an appellant is punished under Article 15, UCMJ, is the subject of later court-martial charges, the appellant shall be given complete credit for all nonjudicial punishment suffered).  The appellant was punished twice under Article 15, UCMJ, for two marijuana uses that later became part of the marijuana use specification.  The military judge announced that he would have adjudged a sentence to a bad-conduct discharge, confinement for 30 months, forfeiture of all pay and allowances, and reduction to Private E1 but for his award of Pierce credit and 131 days’ credit for pretrial confinement.





� I.  WHETHER THE INCLUSION IN THE POST-TRIAL RECOMMENDATION OF THE STAFF JUDGE ADVOCATE (UNDER SUMMARY OF THE ACCUSED’S SERVICE RECORD) OF TWO FIELD GRADE ARTICLE 15s WITHOUT A CLARIFICATION THAT THE TWO ARTICLE 15s WERE FOR WRONGFUL USE OF MARIJUANA ON DIVERS OCCASIONS INCLUDED IN SPECIFICATION 1 OF ADDITIONAL CHARGE IV FOR WHICH APPELLANT WAS PROSECUTED AND SENTENCED, MATERIALLY PREJUDICED APPELLANT’S PETITION FOR CLEMENCY.





II.  WHETHER THE ARMY COURT OF CRIMINAL APPEALS ERRED TO THE PREJUDICE OF APPELLANT BY GRANTING CREDIT UNDER UNITED STATES V. PIERCE, 27 MJ 369 (CMA 1989), SOLELY IN THE FORM OF CREDIT TOWARDS APPELLANT’S SENTENCE TO CONFINEMENT, RATHER THAN GRANTING LESS CONFINEMENT CREDIT AND SOME MONETARY CREDIT, WHERE THE CONFINEMENT CREDIT GIVEN BY THE COURT EXCEEDED APPELLANT’S MINIMUM RELEASE DATE BY 96 DAYS AND WAS THUS NOT USABLE BY APPELLANT.





� The appellant’s brief implies that he was released on the day we issued our previous opinion, even though the title page of the facsimile transmittal of our opinion from our court’s Clerk of Court to the staff judge advocate of the confinement facility is dated 17 September 1998.





� By this argument, the appellant’s MRD would have been about 11 June 1998.





� The appellant’s argument relies on the correctness of his premise that his MRD was 27 December 1998 based on 141 days of good conduct time credit, per his exhibit.  The government has not challenged his assertions.  We note, however, two problems with this date.  First, the appellant’s own exhibit appears to show that he earned 33 days of extra credit for work hours, advancing his MRD, but also lost 69 days of his good conduct time at Disciplinary and Adjustment Boards.  See Army Reg. 633-30, Apprehension and Confinement, Military Sentences to Confinement, para. 7a(2) (6 Nov. 1964) [hereinafter AR 633-30].  As a result, the last entry on the document, dated August 1998, shows the appellant’s adjusted MRD as 1 February 1999.  By the appellant’s reasoning, his actual release date, presuming his new MRD was calculated by subtracting 203 days from his previous MRD, would thus actually have been about 25 July 1998.  Second, based on astute argument by the appellant’s trial defense counsel, the military judge, who had applied 131 days’ credit for pretrial confinement to his adjudged sentence, ordered that good conduct time credit be calculated based on the ultimately adjudged sentence plus the credit, i.e., 28 months total.  This should have resulted in 168 days’ good conduct time credit, further advancing the appellant’s MRD by 27 days.





� See Wean v. Holder, 47 M.J. 540, 543 n.4 (Army Ct. Crim. App. 1997) (distinguishing Keys v. Cole, 31 M.J. 228 (C.M.A. 1990) (directing petitioner to pursue repayment in the United States Claims Court), and highlighting the difference between determining the amount due, an administrative function, and ordering payment of that amount).  See generally Clinton v. Goldsmith, 526 U.S. 529 (1999).  Also, the appellant is demanding, in effect, that we set aside a portion of the forfeitures collected under Article 15, UCMJ, a remedy specifically rejected in Gammons.  51 M.J. at 182.





� Including the pretrial confinement days with the affirmed sentence, as ordered by the military judge, see footnote 4, supra, we estimate that the appellant would receive 127 days’ credit, which, taking into account the previously documented work hours and disciplinary measures, would result in a new MRD of about 25 July 1998.





� Department of Defense (DOD) Financial Management Regulation, DOD 7000.14-R, Volume 7A, Military Pay Policy and Procedures Active Duty and Reserve Pay, para. 70506.1d (Interim Change Number 18-96, 26 June 1996) [hereinafter DOD 7000.14-R].





� Compare DOD 7000.14-R (22 July 1996) at para. 480705 with para. 480804.





� The SJAR contained, in the “Summary of the Accused’s Service Record,” the annotation “Nonjudicial Punishment:  Field Grade Article 15 - 23 Mar 1995; Field Grade Article 15 – 29 Apr 1996.”  The summary of the charges showed the dates of the charged marijuana uses.  The “Sentence Adjudged” paragraph contained the information, “This sentence already incorporated the credit . . . for punishment under Article 15, UCMJ.”  The appellant’s post-trial matters did not comment on the prior punishment or on the credit awarded, but did cite to a page in the record of trial where a supervisor commented on the appellant’s continuing good duty performance even after the first Article 15, UCMJ, punishment was administered.





� Under the circumstances of this case, where the defense counsel stipulated that the records of Article 15, UCMJ, punishment were admissible at trial; where the counsel elicited testimony from a supervisor concerning the appellant’s good post-nonjudicial punishment duty performance and used that testimony to argue for leniency; where the trial counsel made no mention of the prior punishment in his sentencing argument; where all parties agreed to the credit to be given for the punishment; and where the trial defense counsel discerned no need to clarify the SJAR entries, we found that the inclusion of the nonjudicial punishment annotation was balanced by the later sentence information.
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