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MEMORANDUM OPINION

-----------------------------------------
KAPLAN, Judge:


A military judge sitting as a general court-martial found the appellant guilty, in accordance with his pleas, of ten specifications of committing indecent acts with children (three victims) and of two specifications of taking indecent liberties with children (two victims), in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].(  The military judge sentenced the appellant to a dishonorable discharge, confinement for nine years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority reduced the period of confinement to six years, as required by the terms of the pretrial agreement in this case, and attempted, albeit ambiguously, to approve the remaining components of the adjudged sentence.


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the sole assignment of error, the government’s reply thereto, and the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We have determined that the appellant’s assignment of error, suggesting that the convening authority failed to approve the adjudged dishonorable discharge, is meritorious only to the extent that it identifies an ambiguity in the convening authority’s action.  


The convening authority’s action in this case specified, in pertinent part:

[O]nly so much of the sentence as provides for reduction to the grade of E1, forfeiture of all pay and allowances, confinement for six (6) years is approved and, except for that part of the sentence extending to a dishonorable discharge, will be executed.

Rule for Courts-Martial 1107(d)(1) [hereinafter R.C.M.] provides that the approval or disapproval of an adjudged sentence “shall be explicitly stated.”  This requires that all convening authority actions be stated in clear and precise terms.  The action in this case does not explicitly approve or disapprove the dishonorable discharge adjudged.  Therefore, it does not satisfy the R.C.M. 1107(d)(1) standard.  When an action is incomplete, ambiguous, or erroneous, R.C.M. 1107(g) provides that the action may be returned by a higher reviewing authority to the convening authority who took the action for correction.  We find that the convening authority’s intent to approve the adjudged dishonorable discharge was clear; however, the convening authority’s action was ambiguous.  Therefore, we will return the record of trial to the convening authority so that he can eliminate any ambiguity and publish a clear and precise action.  See United States v. Schiaffo, 43 M.J. 835 (Army Ct. Crim. App. 1996).  Appellant is entitled to no further relief based on the Grostefon matter he personally raised.  


Accordingly, the findings of guilty are affirmed.  The record of trial will be returned to the same convening authority to withdraw the action, dated 22 December 1997, and to substitute a corrected action in accordance with Article 60 (c)-(d), 

UCMJ, and R.C.M. 1107(g).  The record of trial will be returned to this court within sixty (60) days for such further disposition or review as may be required.  


Senior Judge CAIRNS and Judge MERCK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

( Additional charges of assault and battery, committing indecent acts upon a child (two specifications), taking indecent liberties with a child (one specification), and indecent exposure (two specifications), alleged violations of Articles 128 and 134, UCMJ, were dismissed by the military judge after the appellant providently pleaded guilty to the offenses indicated.
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