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MEMORANDUM OPINION
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CHAPMAN, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of wrongful appropriation and making and using a false writing in connection with a claim (two specifications), in violation of Articles 121 and 132, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 932 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge and sixty days confinement.  The case is before this court for review pursuant to Article 66, UCMJ.


Appellant asserts that because the staff judge advocate (SJA) failed to mention in his recommendation (SJAR) to the convening authority that the trial judge made a clemency recommendation, this court should disapprove appellant’s bad-conduct discharge.  While we agree that the SJA erred in not advising the convening authority of the military judge’s recommendation, we decline to grant appellant’s requested relief.  Instead, we will remand the case for a new SJAR and action.

After announcing sentence, the military judge made the following remark:

[T]he Convening Authority also should know from the court that if the Convening Authority saw fit in its [sic] wisdom to reconsider retaining Sergeant Sanders, this court would not be opposed, notwithstanding 
what I’ve issued as the sentence.  
The government argues that this gratuitous comment does not amount to a clemency recommendation because it fails to recommend that the convening authority take specific acts.   Although not explicitly expressed by the military judge, it is clear to us that the military judge’s comment was meant to recommend to the convening authority that he consider retaining appellant.  

Rule for Courts-Martial 1106(d)(3)(B) requires the SJA to include in his or her SJAR any clemency recommendation made by the sentencing authority in conjunction with the announced sentence.  In the instant case, there was no mention of the judge’s remark in the SJAR, nor did trial defense counsel bring it to the attention of the convening authority at any time during the post-trial processing of appellant’s case.
  Given appellant’s otherwise exemplary duty performance and the support of many within his chain of command, failure to include the military judge’s clemency recommendation in the SJAR amounts to plain error.  See United States v. Lee, 50 M.J. 296, 298 (C.A.A.F. 1999); United States v. Clear, 34 M.J. 129, 132-33 (C.M.A. 1992).


We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


Accordingly, the action of the convening authority, dated 13 June 2003, is set aside.  The record of trial is returned to The Judge Advocate General for remand to the same convening authority for a new recommendation and convening authority action pursuant to Article 60 (c)-(e), UCMJ.


Judge CLEVENGER and Judge STOCKEL concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Trial defense counsel also bears some responsibility for ensuring that such a recommendation is conveyed to the convening authority, especially when appellant wants to be retained.  Here, his trial defense counsel apparently conceded the inevitability of appellant remaining in the Army when he asked the convening authority to approve an administrative discharge in lieu of a punitive discharge.





� The government concedes that, if we determine that the military judge’s remark was a recommendation for clemency, its omission was plain error.
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