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MEMORANDUM OPINION

-----------------------------------------
Maher, Judge:

A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of failure to go to his appointed place of duty (eight specifications), going from his place of duty, absence without leave, wrongful use of a controlled substance (three specifications), and breaking restriction in violation of Article 86, 112a, and 134 Uniform Code of Military Justice, 10 U.S.C. §§ 886, 912a, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for ninety days, and forfeiture of $737.00 pay per month for three months.  The military judge directed that appellant receive forty-four days of confinement credit against the sentence to confinement and $521.00 of monetary credit against the sentence to forfeitures because of previously imposed nonjudicial punishment.  The convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for ninety days, and forfeiture of $563.00 pay per month for three months.  The convening authority credited appellant with forty-four days of confinement against the sentence to confinement.
This case is before us for review under Article 66, UCMJ.  Appellant raises three errors which merit discussion.  First, appellant asserts that the military judge miscalculated the confinement credit he should have received.  Approximately one year before appellant’s court-martial, appellant’s brigade commander imposed nonjudicial punishment on him for the illegal drug use alleged in Specification 1 of Charge II.  The punishment included:  reduction to the lowest enlisted grade, forfeiture of $521.00 pay for one month, restriction for forty-five days, and extra duty for forty-five days.  Relying on the Table of Equivalent Nonjudicial Punishments,
 the military judge awarded appellant credit for the forfeitures and restriction imposed at the nonjudicial punishment proceeding.  The military judge, however, failed to grant separate credit for the forty-five days of extra duty appellant received.  Rather, he appeared to inadvertently combine or confuse the credit for restriction with the credit for extra duty.  He stated, “at least for the restriction--extra duty [appellant] is entitled to 2 for 1.  So based on that I am going to give [appellant] . . . 23 days confinement credit.”  
In fact, according to the table used by the military judge, appellant should have received an additional thirty days of credit against his sentence to confinement, one day of confinement credit for every one and one-half days of extra duty.  Granting an additional thirty days of confinement credit ensures that appellant receives “complete credit for any and all nonjudicial punishment suffered:  day-for-day, dollar-for-dollar, stripe-for- stripe.”  United States v. Pierce, 27 M.J 367, 369 (C.M.A. 1989).  We will do so in our decretal paragraph.
Appellant’s additional assignments of error concern mistakes in the staff judge advocate’s recommendation (SJAR).  Appellant asserts that the SJAR erroneously informed the convening authority that appellant pled guilty to and was found guilty of communicating a threat when that specification (the Specification of Charge III) alleged the offense of breaking restriction.  To the extent the convening authority implicitly approved a finding of wrongfully communicating a threat, his action is a nullity and we will set aside the finding of guilty in the Specification of Charge III and reassess the sentence.  See United States v. Diaz, 40 M.J. 335, 342 (C.M.A. 1992).  
Appellant further asserts that the SJAR erroneously informed the convening authority that Specifications 2 and 3 of Charge II (wrongful use of controlled substances) were merged for findings when the military judge actually merged the specifications for sentencing but not for findings.  Specification 2 of Charge II alleges that appellant wrongfully used methylenedioxymethamphetamine “between on or about 15 October 2001 and 22 October 2001.”  Specification 3 of Charge II alleges that appellant wrongfully used methamphetamine “between on or about 15 October 2001 and 22 October 2001.”  During the providence inquiry, the following exchange occurred concerning these specifications:

MJ:  Now in the other two cases, the second instance was between the 15th of October and the 22d of October.  In the third case it was the 15th of October to the 22d of October as well.  What happened there?  It is two different drugs listed but it has the same date.

ACC:  Sometimes people mix other drugs with the pill, sir, they cut it and then you are not aware of it.
MJ:  So what happened in this case?  Did you take two different drugs and they showed up in your urinalysis.

ACC:  Just one pill, sir, and it had that in it.  It was cut with that I guess.  

MJ:  So it was the same instance and the same pill?

ACC:  Yes, sir.

Prior to announcing appellant’s sentence, the military judge found that the specifications alleged “one use and both drugs were ingested at the same time” and he merged the specifications “for sentencing purposes.”  The SJAR, however, merged the specifications by adding methamphetamines to Specification 2 and deleting Specification 3.  The SJAR, therefore, accurately reflects the plea inquiry concerning these specifications.  By approving the findings as stated in the SJAR, the convening authority likewise approved a finding of guilty to Specification 2 of Charge II that correctly reflects the proceedings.  See Diaz, 40 M.J. at 342.  We will conform the findings to the facts elicited from appellant during the plea inquiry by consolidating Specifications 2 and 3 of Charge II.
We note that appellant was found guilty of, inter alia, using illegal drugs, being absent without leave for more than five months, and failing to go to his place of duty on several occasions.  Further, during the sentencing phase of appellant’s court-martial, appellant’s company commander testified that after appellant returned from his unauthorized absence his duty performance was “marginal at best.”  And, a noncommissioned officer who served as appellant’s squad leader prior to appellant’s period of unauthorized leave testified that appellant’s duty performance “was pretty poor because sometimes [appellant] wouldn’t show up at work at all and sometimes [appellant] would show up late.”  Given the circumstances of this case, the approved sentence is relatively lenient.

The finding of guilty of the Specification of Charge III is set aside and the Specification of Charge III is dismissed.  Specifications 2 and 3 of Charge II are consolidated by inserting in Specification 2 of Charge II the word “methamphetamine.”  The finding of guilty of Specification 2 of Charge II, as so amended, is affirmed.  The finding of guilty of Specification 3 of Charge II is set aside and that Specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm the sentence.  Appellant will receive seventy-four days of confinement credit against the sentence to confinement.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  10 U.S.C. §§ 858b and 875(a). 

Senior Judge BARTO
 and Judge HOLDEN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� The Table of Equivalent Nonjudicial Punishments is in Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 2-7-21 (15 September 2002).


� Senior Judge Barto took final action in this case prior to his reassignment.
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