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MEMORANDUM OPINION

-----------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent
GIFFORD, Judge:

A military judge, sitting as a special court-martial, convicted appellant, pursuant to his pleas, of negligent homicide, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  Appellant was sentenced to a bad-conduct discharge, confinement for three months, and reduction to Private E1.  Pursuant to the pretrial agreement, the convening authority limited confinement to one month and otherwise approved the adjudged sentence.  This case is before the court for review pursuant to Article 66, UCMJ.

Appellant asserts that the addendum to the staff judge advocate’s (SJA) post-trial recommendation (SJAR) contains new matter which should have been served on appellant for comment.  We agree.  Appellant has made a colorable showing of possible prejudice, and we will not speculate on what the convening authority might have done if defense counsel had been given an opportunity to comment.  United States v. Chatman, 46 M.J. 321, 324 (C.A.A.F. 1997).  Accordingly, we order a new recommendation and action.

FACTS

Appellant was sentenced on 7 October 2008.  On 5 December 2008, the SJA prepared his SJAR and subsequently served it on appellant and his trial defense counsel.  On 7 January
 2009, trial defense counsel submitted a clemency petition on appellant’s behalf, which did not include an allegation of dilatory post-trial processing.  

Over six months later, on 10 July 2009, the SJA submitted the addendum to his recommendation which included a chronology explaining the post-trial delay.  The addendum noted, “[a]lthough not raised by the defense, the following is provided in reference to the post-trial processing of the accused’s case as a chronology of events,” and cited to United States v. Moreno, 63 M.J. 129 (C.A.A.F. 2006).”  Each of the time periods provided in the chronology contained an attendant explanation.  Included in the chronology was an explanation that:  on 18 February 2009, the accused and his counsel had met with the convening authority; and from 1 April 2009 to 30 June 2009, had been spent coordinating with the family of the victim “on clemency for the accused.”  As acknowledged in appellee’s brief, the two aforementioned events were not part of the record of trial.  However, the addendum was never served on appellant or his defense counsel. 
Government appellate counsel also submitted a post-trial affidavit averring that the victim’s family did not recommend clemency for appellant.  The affidavit details that the victim’s widower was opposed to clemency, as was the victim’s mother.  The affidavit notes that the victim’s mother had “changed the position she had taken at the court-martial” and was now “adamantly” opposed to clemency for appellant.

DISCUSSION

Rule for Courts-Martial [hereinafter R.C.M.] 1107(b)(3)(A) requires that prior to taking action on a court-martial sentence a convening authority must consider the result of trial, the recommendation of the staff judge advocate and any clemency submission from the accused.  Rule for Courts-Martial 1106(f)(7) allows the SJA to submit an addendum to the SJAR after the accused and his counsel have been given the opportunity to comment on the SJAR, but the rule demands, “When new matter is introduced . . . counsel for the accused must be served with the new matter and given 10 days from service of the addendum in which to submit comments.”  See also United States v. Jones, 44 M.J. 242, 243 (C.A.A.F. 1996).  Admittedly what constitutes new matter is often difficult to determine; however, “[u]nnecessary appellate litigation can be avoided if SJAs liberally construe the term ‘new matter.’”  United States v. Leal, 44 M.J. 235, 237 (C.A.A.F. 1996).  Nevertheless, our superior court and the discussion to R.C.M. 1106(f)(7) recognize at least two types of new matter—matter from outside the record of trial and issues not previously discussed.
  Jones, 44 M.J. at 243; United States v. Del Carmen Scott, 66 M.J. 1, 3 (C.A.A.F. 2008).  Thus, the SJA’s comments in the addendum qualify as new matter on at least these two bases.  

To merit relief, however, appellant must not only show that the addendum contained new matter; he must also demonstrate prejudice by stating what, if anything, would have been submitted to “deny, counter, or explain” the new matter.  Chatman, 46 M.J. at 323.  The threshold is low, and if an appellant makes some colorable showing of possible prejudice, the court will give that appellant the benefit of the doubt and the court will not speculate on what the convening authority might have done if defense counsel had been given an opportunity to comment.  Id. at 324; United States v. Anderson, 53 M.J. 374, 378 (C.A.A.F. 2000); United States v. Key, 57 M.J. 246, 252 (C.A.A.F. 2002).

Appellant contends, had he been served with the SJAR addendum, he would have asserted that the post-trial delay itself was unreasonable, and he would have explained the impact of the delay.  Appellant also would have offered an explanation of United States v. Moreno, specifically highlighting the per se presumption of unreasonableness that accompanies a 120-day unexplained delay.  63 M.J. at 142.  Additionally, appellant would have responded to the portion of the chronology detailing that the SJA took three months to speak with the victim’s family regarding clemency by drawing the convening authority’s attention to the victim’s mother’s favorable testimony during sentencing.  The victim’s mother had stated during sentencing that she would prefer that appellant receive an general discharge with the understanding that it might be upgraded to an honorable discharge, which was in direct contrast to the unfavorable clemency recommendation she had conveyed to the SJA, who in turn relayed it to the convening authority.   
We hold that the SJA’s chronology, which raised matters from outside the record and issues not previously discussed, amounted to new matter under R.C.M. 1106(f)(7).  We further hold that appellant has made a colorable showing of prejudice, under the provisions of 1106(f)(7), requiring a new staff judge advocate's recommendation and convening authority's action.  See Chatman, 46 M.J. at 324.   

CONCLUSION

The convening authority’s initial action, dated 10 July 2009, is set aside.  The record of trial is returned to The Judge Advocate General for a new staff judge advocate recommendation and a new initial action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.  

Senior Judge CONN and Judge HOFFMAN concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
� Appellant’s clemency petition is dated 7 December 2008, however, this seems to be a typographical error, since appellant’s trial defense counsel was not served with the SJAR until 5 January 2009.  The SJA also notes in his chronology that the petition was actually submitted on 7 January 2009.  


� Additionally we find that appellant should have been given an opportunity to rebut the adverse clemency recommendations of the victim’s family pursuant to R.C.M. 1107(b)(3)(B)(iii). 
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