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MEMORANDUM OPINION
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CLEVENGER, Judge:


A military judge sitting as a special court-martial convicted appellant in accordance with his pleas of failing to go to his place of duty (three specifications), being disrespectful in language to noncommissioned officers (two specifications), assault consummated by a battery (two specifications), assault on a law enforcement officer in the execution of law enforcement duties, drunk and disorderly conduct (two specifications), and under-age consumption of alcohol (two specifications) in violation of Articles 86, 91, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, 928, and 934 [hereinafter UCMJ].  Contrary to his plea, but pursuant to a confessional stipulation, appellant was convicted of being drunk on duty in violation of Article 112, UCMJ.  The military judge sentenced appellant to a bad-conduct discharge, confinement for eight months, and forfeiture of $938.00 pay per month for eight months.  The convening authority, pursuant to a pretrial agreement and to correct the illegally imposed forfeitures, approved only so much of the sentence as provides for a bad-conduct discharge, confinement for seven months, and forfeiture of $794.00 pay per month for eight months.  The case is before us for review pursuant to Article 66, UCMJ.

Following the military judge’s proper inquiry into appellant’s pleas of guilty and the terms of his pretrial agreement, the prosecution offered a stipulation of fact, Prosecution Exhibit 2, into evidence.  This document was intended to be a confessional stipulation in accordance with United States v. Bertelson, 3 M.J. 314 (C.M.A. 1977), concerning the offenses of drunk on duty and two additional assaults on law enforcement officers in the execution of their duties.  The stipulation also provided for the admission of five other prosecution exhibits:  sworn, written statements by the victims of or witnesses to these alleged offenses.  These statements were only to be considered, in essence, as stipulations of expected testimony.
 

The military judge began an inquiry with appellant into the factual predicate for the confessional stipulation.  The first substantive paragraph of the confessional stipulation addressed the facts pertaining to the drunk on duty offense.
  The following colloquy ensued:

MJ:  Private Larson, can you just tell me – you talked to me a little bit about it.  Tell me again, with regard to the flag formation incident, on the 5th of February, what occurred.

ACC:  On the 5th of February 2004, I was sitting down, and Sergeant Chad Grove ----
MJ:  Where were you?

ACC:  I was in front of the flag at that time, Your Honor.  They came walking up, Your Honor.

MJ:  “They” being?

ACC:  Sergeant Chad Grove and the rest of the flag detail. He asked me to join it, because he was short, Your Honor. So I said, “Yes, Sergeant.”  I went and joined his flag detail, because I’m experienced in that detail, Your Honor.

MJ:  You’d done the detail before?

ACC:  Several times, Your Honor.

MJ:  The stipulation indicates that you were behaving erratically.  Can you tell me what ----

ACC:  I was probably like, “No, I don’t want to go,” Your Honor.  I was trying to get out of going because I knew I was drunk, Your Honor. 

In his responses to the military judge, appellant equivocated about his on-duty status.
  The confessional stipulation of fact merely says he was “on that detail.”  It does not explain if it was a scheduled duty or as a result of being asked to join at the last minute by SGT Grove as appellant suggests.  Appellant’s apparent willingness to assume the duty by joining the detail, if done as a volunteer, is also disputed three lines later.  The military judge never recognized this factual inconsistency.  Consistent with the discussion following R.C.M. 811(c) and Bertelson, the Military Judges’ Benchbook contains a note pertaining to Bertelson inquiries which directs military judges to “be alert to the existence of any inconsistencies between the stipulation and the explanations of the accused.  If any arise they must be discussed thoroughly with the accused, and the military judge must resolve them or reject the stipulation.”  Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 2-7-25 (1 April 2001).  
More inquiry was required to establish clearly that appellant understood and admitted that he was in fact on the duty as alleged in whatever manner he came to be there.  We will remedy the error by setting aside that finding of guilty of being drunk on duty in the Specification of Charge I and Charge I.

The findings of guilty of being drunk on duty in the Specification of Charge I and Charge I are set aside.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm the sentence as approved. 

Chief Judge CAREY( and Senior Judge BARTO concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The military judge never explained to appellant the difference between a stipulation of fact and a stipulation of expected testimony (see Rule for Court-Martial [hereinafter R.C.M.] 811(c) discussion) but in light of her findings and our corrective action on the one finding of guilty entered at trial and approved pursuant to the confessional stipulation, there is no prejudicial error in that failure.





� The relevant portion of the stipulation says:  “On 5 February 2004, SGT Chad Grove was in charge of putting up the American flag in front of the hospital.  The accused was one of approximately eight soldiers on that detail.  He began behaving erratically, and another soldier commented that he could smell the odor of alcohol coming from the accused.”  The stipulation of expected testimony from Sergeant (SGT) Grove repeats this information. 





� Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 36c(3) discussing Article 112, UCMJ, provides in pertinent part:  





It is necessary that the accused be found drunk while actually on the duty alleged, and the fact the accused became drunk before going on duty, although material in extenuation, does not affect the question of guilt.  If, however, the accused does not undertake the responsibility or enter upon the duty at all, the accused’s conduct does not fall within terms of this article . . . .


( Chief Judge Carey took final action in this case prior to his retirement.
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