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MEMORANDUM OPINION
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JOHNSON, Judge:


Pursuant to his pleas, appellant was found guilty of possessing child pornography, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].
  The military judge sentenced appellant to a bad-conduct discharge, confinement for fourteen months, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for 100 days, forfeiture of all pay and allowances, and reduction to Private E1.  In our initial review of this case under Article 66, UCMJ, we specified the following issue:

IN LIGHT OF ASHCROFT v. FREE SPEECH COALITION, [535] U.S. [234], 122 S. Ct. 1389, 152 L. Ed. 2d 403, 70 U.S.L.W. 4237 (2002), WERE APPELLANT’S PLEAS OF GUILTY TO THE CHARGE AND ITS SPECIFICATION PROVIDENT?
Finding appellant’s pleas provident, we affirm. 

FACTS


In a stipulation of fact, appellant admitted that between 1995 and 1999, he received images of child pornography via electronic mail and stored them on his computer.  A search of his computer’s hard drive revealed images that depicted children engaging in oral-genital, anal-genital, and genital-genital sexual intercourse.  The sexual intercourse consisted of male and female children engaged in various forms of heterosexual and homosexual intercourse.  


During the providence inquiry, the military judge listed the following five elements for the offense to which appellant pled guilty:
First that, on or about 28 June 2000, at Fort Knox, Kentucky, [appellant] knowingly possessed material, and in this case I believe it is a computer, containing numerous images of child pornography. . .;
the second element is that [appellant] did so in the special maritime and territorial jurisdiction of the United States;

third, that at the time [appellant] knew the material [he] possessed contained an image of child pornography;

the fourth element is, that [appellant’s] act was wrongful; [and]
the final element is, that at the time Title 18 [U.S.C. §] 2252A(a)(5)(A) was in existence.  
Further, the military judge defined, among other terms, child pornography,
 visual depiction,
 sexually explicit conduct,
 and lascivious.
  He also defined a minor as any person under the age of eighteen years.  See 18 U.S.C. § 2256(1).  Appellant admitted that he understood the elements and definitions and that they accurately described what he did.  He also agreed that the images, contained in Appendix 3 to the stipulation of fact, were found on his computer and were images of child pornography as the military judge defined.  He further acknowledged to the military judge that the pictures at Appendix 3 were “pictures of children under the age of 18” and that there was no question in his mind about the age of the children.  When the military judge asked appellant if the images depicted children engaging in intercourse, appellant admitted that was what the pictures depicted.  He further admitted that the intercourse between the children included both female and male heterosexual and homosexual intercourse.
LAW


In Free Speech Coalition, the Supreme Court held that two provisions of the Child Pornography Prevention Act of 1999 (CPPA), 18 U.S.C. § 2551 et seq., were overbroad and therefore unconstitutional.  535 U.S. at 258.  These two provisions were §§ 2256(8)(B) and 2256(8)(D).
  Id.  Section 2256(8)(B) prohibited the possession of child pornography, to include any visual depiction that appears to be of a minor engaging in sexually explicit conduct.  This provision was aimed mainly at prohibiting computer-generated images of child pornography.  Free Speech Coalition, 535 U.S. at 241.  Section 2256(8)(D) prohibited possession of pornographic material promoted as child pornography, even if no minors were used in producing the image.
  The government may still prosecute under this statute if actual minors, i.e., children under the age of eighteen years, are used in the production of child pornography.  See Free Speech Coalition, 535 U.S. 234.  


In United States v. James, 55 M.J. 297 (2001), appellant was convicted, pursuant to his pleas, of possessing and transporting child pornography.  On appeal, appellant argued that there was no definite proof that the pornographic pictures showed actual minors.  Id. at 298.  Our superior court stated:
[I]n the guilty-plea context, the Government does not have to introduce evidence to prove the elements of the charged offense beyond a reasonable doubt; instead, there need only be “factual circumstances” on the record “which ‘objectively’ support” the guilty pleas, i.e., that actual minors were in appellant’s pictures.

Id. at 300 (citation omitted).
In James, appellant’s admission that the persons in the pictures were under eighteen years of age, coupled with the pictures themselves that were attached to the record of trial, “objectively support[ed]” appellant’s guilty pleas to possessing and transporting child pornography depicting actual children.  Id. at 301.
DISCUSSION

Our review of this record establishes that appellant knowingly possessed pornographic pictures of actual children under the age of eighteen.  When asked by the military judge if he believed that the pictures contained in Appendix 3 to the stipulation of fact were of children under the age of eighteen, appellant said, “Yes.”  When asked by the military judge if there was any doubt in his mind about this, appellant said, “No.”  Thus, appellant’s assertion that he never stated that he believed the persons depicted in the pictures were minors is not true.  

 We have also viewed the pictures attached to the record of trial in appellant’s case.  The pictures, along with appellant’s admission, “objectively support” his guilty pleas to possessing child pornography depicting actual minors.  See United States v. Appeldorn, 57 M.J. 548, 550 (A.F. Ct. Crim. App. 2002).  At no time did appellant give any indication that he thought the pictures were “computer-generated” or “virtual” children.
  We will not “speculate post-trial as to the existence of facts which might invalidate an appellant’s guilty pleas.”  United States v. Johnson, 42 M.J. 443, 445 (1995).  Accordingly, appellant has not demonstrated a “‘substantial basis’ in law and fact for questioning the guilty plea.”  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

The findings of guilty and the sentence are affirmed.

Senior Judge CURRIE and Judge MOORE concur.   






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
� Appellant was convicted under Article 134, UCMJ (clause 3 – crimes and offenses not capital), of violating 18 U.S.C. § 2252A(a)(5)(A). 





� “Child pornography” was defined by the military judge as: 


 


[A]ny visual depiction, including any photograph, film, video, picture, or computer or computer-generated image or picture, whether made or produced by electronic, mechanical, or other means, of sexually explicit conduct, where -- 





(A) the production of such visual depiction involves the use of a minor engaging in sexually explicit conduct; 





(B) such visual depiction is, or appears to be, of a minor engaging in sexually explicit conduct;





(C) such visual depiction has been created, adapted, or modified to appear that an identifiable minor is engaging in sexually explicit conduct; or





(D) such visual depiction is advertised, promoted, presented, described, or distributed in such a manner that conveys the impression that the material is or contains a visual depiction of a minor engaging in sexually explicit conduct.





18 U.S.C. § 2256(8).  Sections 2256(8)(B) and 2256(8)(D) were held to be unconstitutional by the Supreme Court in Free Speech Coalition. 535 U.S. at 258.





� “Visual depiction” is defined to include any “undeveloped film and videotape, and data stored on computer disk or by electronic means which is capable of conversion into a visual image.” 18 U.S.C. § 2256(5).





� “Sexually explicit conduct” under 18 U.S.C. § 2252 is defined as 





[A]ctual or simulated--


 


(A) sexual intercourse, including genital-genital, oral-genital, anal-genital, or oral-anal, whether between persons of the same or opposite sex; 





(B) bestiality; 





(C) masturbation; 





(D) sadistic or masochistic abuse; or 





(E) lascivious exhibition of the genitals or pubic area of any person.


 


� HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=2b747cb6622a788811f262f9c966d82a&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b54%20M.J.%20869%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=35&_butInline=1&_butinfo=18%20USC%202256&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzb-lSllB&_md5=3c0637a39090dfa104503a04d358ff3c" \t "_parent" �18 U.S.C. § 2256�(2). 


 


� The military judge defined “lascivious” as “exciting sexual desires marked by lust, but not every exposure of the genitals or pubic area constitutes lascivious exhibition. The military judge then explained to appellant, “Consideration of the overall content of the visual depiction should be made to determine if it constitutes a lascivious exhibition.”  The military judge pointed out the following factors: 





[W]hether the focal point of the depiction is genital -- is on the genital or pubic area, whether the setting is sexually suggestive, whether the child is depicted in an unnatural pose or inappropriate attire, considering the child’s age, whether the child is partially clothed or nude, whether the depiction suggests sexual willingness to engage in sexual activity, and whether the depiction is intended to elicit a sexual response in the viewer, whether the depiction portrays the child as a sexual object, and any caption that may appear on the depiction or materials accompanying the depiction.  A visual depiction, however, need not involve all these factors to be a lascivious exhibition.





� Section 2256(8)(C) prohibits creating virtual images through the use of computer morphing.  See supra note 2.  The respondents in Free Speech Coalition did not attack this provision of the CPPA.  535 U.S. at 242.  





� The military judge included in his definition of child pornography definitions of child pornography that were later held unconstitutional by the Supreme Court.


� In future guilty pleas cases involving violations of the CPPA, the stipulation of fact and the providence inquiry should clearly indicate that the children depicted in any images were actual children under eighteen years of age.  An accused should also stipulate and admit that the images were not “virtual images,” “computer-generated” images, or adults posing as children under the age of eighteen.
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