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MEMORANDUM OPINION

-----------------------------------------
SCHENCK, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without authority and robbery in violation of Articles 86 and 122, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 922 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for thirteen months, and forfeiture of all pay and allowances.  Pursuant to a pretrial agreement, the convening authority reduced confinement to twelve months, but otherwise approved the adjudged sentence.  The convening authority directed that appellant receive twenty-nine days of confinement credit.  This case is before the court for review pursuant to Article 66, UCMJ.


We agree with appellant and the government that appellant is entitled to sentence relief for dilatory post-trial processing.  See United States v. Tardif, 57 M.J. 219 (C.A.A.F. 2002); United States v. Collazo, 53 M.J. 721, 724-27 (Army Ct. Crim. App. 2000).  We disagree with appellant’s request that we set aside his approved bad-conduct discharge.  Instead, we accept appellate government counsel’s concession that “a one month reduction in confinement and forfeitures is warranted.”
The military judge authenticated the 159-page record of trial 155 days after trial.  The staff judge advocate’s post-trial recommendation (SJAR), submitted pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1106, is dated 203 days after the sentence was adjudged.  Appellant’s clemency matters, submitted pursuant to R.C.M. 1105 and Article 38(c), UCMJ, are dated 231 days after the sentence was adjudged.  The convening authority’s initial action is dated 392 days after the sentence was adjudged.  The Army Clerk of Court received appellant’s record of trial 510 days after appellant’s sentence was adjudged, and 118 days after the convening authority’s initial action.      

In appellant’s clemency submissions, trial defense counsel objected to dilatory post-trial processing, and requested disapproval of appellant’s bad-conduct discharge and/or a two-month reduction in his sentence to confinement.  The SJAR addendum, which is dated 161 days after the defense matters were submitted, stated that the defense objection to dilatory post-trial processing was without merit and recommended approval of the sentence as limited by the pretrial agreement.  

We conclude that the “unexplained and unreasonable post-trial delay” in appellant’s case merits sentence relief.  See Tardif, 57 M.J. at 224; UCMJ art. 66(c).  
We have considered matters appellant personally raised under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  
The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for eleven months, and forfeiture of all pay and allowances for eleven months.  We order restoration of one month of pay and allowances at the grade of Private E1, which was forfeited by reason of appellant’s court-martial sentence.*  See UCMJ art. 75(a); see generally United States v. Sherman, 56 M.J. 900, 903 (A.F. Ct. Crim. App.) (affirming sentence and awarding “5 days of E-1 pay to compensate” appellant for illegal government conduct), pet. denied, 57 M.J. 467 (C.A.A.F. 2002). 

Senior Judge HARVEY and Judge BARTO concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

* We note that appellant was released from confinement well before expiration of his term of service on 13 January 2003.   
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