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MEMORANDUM OPINION
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BROWN, Judge:

A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of wrongful distribution of a controlled substance (six specifications), wrongful use of a controlled substance (two specifications), and wrongful possession of a controlled substance with the intent to distribute, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, forfeiture of all pay and allowances, and confinement for five years.  

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, the briefs submitted by the parties, and the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  None of the Grostefon matters merit any comment or relief.

In his sole assignment of error, the appellant alleges that he is entitled to, and requests that this court grant, appropriate sentence credit pursuant to United States v. Pierce, 27 M.J. 367 (C.M.A. 1989).  We agree.

BACKGROUND


At trial, the appellant was convicted, inter alia, of the wrongful use of cocaine between on or about 1 and 31 August 1999, at or near South Beach, Florida (Specification 8 of the Charge).
  Based on our review of the record, it appears to us that the government’s primary basis for this specification is the appellant’s sworn statement to criminal investigators, which contains the following admission:

Q:  What other Controlled Substances have you used while in the Army?

A:  Marihuana and Cocaine.  I smoked Marijuana back in August of 1999, that’s when I came up positive.  I snorted Cocaine at that same time.  I was in Florida at the time on leave.


In the Stipulation of Fact, the appellant admitted to each element of the wrongful use of cocaine between 1 and 31 August at or near South Beach, Florida.  (Prosecution Exhibit 1).  During the providence inquiry, the appellant testified consistent with the Stipulation of Fact and added several details.  While admitting to each element of the offense on the record, he explained to the military judge:  that he was on leave, at home in South Beach, Florida, during the month of August 1999; that this was the first time that he ever used cocaine; and that he ingested the cocaine nasally.  He further volunteered that he next used cocaine at Fort Bragg in January or February 2000.

Pursuant to Article 15, UCMJ [hereinafter Article 15], the appellant previously had been punished for the wrongful use of marijuana and cocaine between on or about 4 August and 2 September 1999, at or near South Beach, Florida.  The appellant’s battalion commander administered the following punishment:  reduction in grade from Private E2 to Private E1, extra duty for forty-five days, restriction for forty-five days, and forfeitures that were suspended.  Neither the appellant nor the government introduced a copy of the Article 15 at trial.
  Nevertheless, the record of trial contains two references to the Article 15.  First, the Stipulation of Fact contains the following information under a section entitled “OTHER FACTS”:

1.  The accused arrived at Fort Bragg in the Fall [sic] of 1999.  Over Labor Day weekend, the accused went home to Florida and used cocaine and marijuana.  He tested positive during a unit urinalysis for the presence of cocaine and marijuana.  He received an Article 15 for marijuana use on the 8th of November 1999.  (emphasis added).

Second, the trial counsel’s sentencing argument included the following comment:  “The accused received an Article 15 for his drug use down in South Beach, this first introduction, this so called first introduction to cocaine.  He received an Article 15.  He’s reduced to E-1.”  (emphasis added).  


Despite these two references to the Article 15, the appellant did not request Pierce credit from either the military judge or the convening authority.  If the military judge considered the prior Article 15 in fashioning the sentence, or granted any Pierce credit, he did not so state on the record.  See United States v. Gammons, 51 M.J. 169, 184 (1999).

DISCUSSION


Based on our review of the record, and absent any evidence to the contrary, we find as fact that the appellant was punished twice—under Article 15 and at court-martial—for the same use of cocaine.  See UCMJ art. 66(c).  


As our superior court noted in Gammons, the accused is the “gatekeeper, [who] may choose whether to introduce the record of a prior [nonjudicial punishment] for the same act or omission covered by a court-martial finding and may also choose the forum for making such a presentation.”  Gammons, 51 M.J. at 183.  See also  UCMJ art. 15(f).  That said, the appellant’s case falls in the netherworld in which his prior Article 15 was not “introduced” at trial, but clearly was referred to at trial.  

In the appellant’s case, the Stipulation of Fact referred to the Article 15 and indicated incorrectly that the offense involved only marijuana—and not cocaine—use.  For purposes of further analysis only, we will treat this reference to the Article 15 in the Stipulation of Fact as an introduction, albeit an incomplete one, of the Article 15 by the appellant.  Save the trial counsel’s sentencing argument, which referred to a reduction to Private E1, the military judge was not informed of the Article 15 punishment administered to the appellant.  As the gatekeepers, the appellant and his counsel may have had legitimate reasons (although not apparent to us) as to why they did not inform the military judge about the Article 15 punishment imposed and did not request sentence credit therefor.  

Regardless, the appellant now requests sentence credit, and we are obligated to calculate it and grant it.  See generally Gammons, 51 M.J. at 184 (stating that an appellant may raise the issue of credit for prior Article 15 punishment for the first time “before the Court of Criminal Appeals, [and] that court will identify any such credit”).  Once the appellant makes his request for credit, he is entitled to “complete credit for any and all nonjudicial punishment suffered:  day-for-day, dollar-for-dollar, stripe-for-stripe.”  Pierce, 27 M.J. at 369.

In determining the proper credit, appellate defense counsel calculates that the appellant’s forty-five days of extra duty and forty-five days of restriction equates to fifty two and one-half days of confinement.
  We agree and will grant appropriate credit.  

Appellate defense counsel offers no suggestion, however, concerning how to calculate credit for the appellant’s reduction in rank, pursuant to his Article 15 punishment, from Private E2 to Private E1.  In the interest of judicial economy, we will fashion our own remedy.  Concomitant with his reduction in rank, the appellant lost the difference between pay as an E2 and E1 from 9 November 1999 through 23 February 2001 (fourteen days after the court-martial sentence was adjudged).  See UCMJ art. 57(a)(1)(A).  We calculate that the appellant lost approximately fifty and 

one-quarter days of pay.
  Using the same Table of Equivalent Punishments from the 1969 MCM, one day of pay equals one day of confinement.  Therefore, we will credit the appellant with an additional fifty and one-quarter days of confinement credit, for a total of 102.75 days of confinement credit under Pierce.  We will round this credit up to 103 days.  

Accordingly, the findings of guilty and the sentence are affirmed.  The appellant will be credited with an additional 103 days of confinement credit towards his sentence to confinement.
 

Senior Judge CAIRNS and Judge CHAPMAN concur.
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MARY B. DENNIS







Deputy Clerk of Court

� The specification, as referred, indicated that this cocaine use occurred “at or near Fort Bragg, North Carolina.”  Based on the facts elicited during the providence inquiry, the specification was amended, with the consent of the appellant, to change the location of the offense to “at or near South Beach, Florida.” 





� This court admitted, conditionally, an unauthenticated copy of the proceedings as Defense Appellate Exhibit B.  Appellate defense counsel was ordered to submit a certified/authenticated copy of the Article 15.





� Although the current Manual for Courts-Martial contains no table of equivalent punishments, appellate defense counsel used the Table of Equivalent Punishments from the Manual for Courts-Martial, United States, (1969 ed.), para. 127c(2) [hereinafter 1969 MCM].  Using that table, if one considers extra duty to be the rough equivalent of hard labor without confinement, then forty-five days of extra duty equals thirty days of confinement (a ratio of 1 ½ to 1).  Forty-five days of restriction equals twenty-two and one-half days of confinement (a ratio of 2 to 1).





� The pay rates, and differences between those rates during this period, are as follows:





Monthly Pay Rates			 Monthly	


Year		    E2		E1 (over four months)	 	Difference


1999		$1075.80		$  959.40			  $116.40


2000		$1127.40		$1005.60			  $121.80


2001		$1169.10		$1042.80			  $126.30


� HYPERLINK "http://www.dfas.mil/money/milpay/priorpay/" ��http://www.dfas.mil/money/milpay/priorpay/�


Based on the monthly E2/E1 pay differential, the appellant lost a total of approximately 50.24 days of pay, calculated as follows:  for 1999, $116.40 (monthly pay differential) times 1.75 (months of lost pay) divided by $1075.80 (monthly E2 pay in 1999) times 30 (days per pay month) equals approximately 5.68 lost days of pay; for 2000, $121.80 (monthly pay differential) times 12 (months of lost pay) divided by $1127.40 (monthly E2 pay in 2000) times 30 (days per pay month) equals approximately 38.89 lost days of pay; and for 2001, $126.30 (monthly pay differential) times 1.75 (months of lost pay) divided by $1169.10 (monthly E2 pay in 2001) times 30 (days per pay month) equals approximately 5.67 lost days of pay.  Therefore, the appellant lost a total of 50.24 days of pay (5.68 + 38.89 + 5.67).





� These 103 days of confinement credit are in addition to the 120 days of confinement credit already awarded for pretrial confinement.
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