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MEMORANDUM OPINION
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JOHNSON, Judge:


A general court-martial panel, composed of officer and enlisted members, convicted appellant, contrary to his pleas, of the unpremeditated murder
 of his wife in violation of Article 118, Uniform Code of Military Justice, 10 U.S.C. § 918 [hereinafter UCMJ].  The court-martial sentenced appellant to a dishonorable discharge, confinement for thirty-five years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority reduced the period of confinement to thirty-four years but otherwise approved the adjudged sentence. Appellant was credited with 155 days of confinement credit against the approved period of confinement.


The case is before this court for review under Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the government’s reply thereto, and appellant’s reply brief.  We heard oral argument on 3 March 2005.  We find no basis for relief in this case.  However, appellant’s assertion regarding the factual sufficiency of the evidence warrants further discussion. 

FACTS


In June 1998, appellant’s wife, Bianca, told appellant that she wanted a divorce.  The next month, against appellant’s wishes, Bianca took the couple’s son, Damien, to Germany.  Appellant went through international authorities to try and regain custody of his son until Bianca and Damien returned in January 1999 and the couple attempted to reconcile.  However, their attempt failed and Bianca filed for divorce, seeking full custody of Damien.  In May 1999, appellant moved out of the family’s quarters and into the barracks.


On 26 August 1999, appellant and his wife attended a child custody hearing. The family court judge issued a temporary order awarding full custody of Damien to Bianca, allowing her to take the child with her back to Germany.  While appellant was very unhappy with this result, he never appeared angry to his attorney, either during or after the proceedings.  Even though the order was temporary, appellant’s attorney advised appellant that it would be very difficult for him to gain custody of his children.
  
After the custody hearing, which ended at approximately 1330, appellant asked Bianca, in the presence of their attorneys and his friend, Staff Sergeant (SSG) Hitchens, if he could visit their son later that afternoon.  She agreed, provided appellant called in advance.  After leaving the courthouse, appellant helped SSG Hitchens move an entertainment center into SSG Hitchens’ apartment.  Afterward, appellant drove SSG Hitchens to his unit.  They arrived at approximately 1655 and SSG Hitchens got ready for training.  Appellant and SSG Hitchens were together the entire time from when they left the courthouse until they returned to the barracks.  Staff Sergeant Hitchens did not notice appellant acting angry or “anything of that manner.”  


Sergeant (SGT) Orr testified that he saw appellant in the barracks at approximately 1650 hours, 26 August 1999.  When he asked appellant how he was doing, appellant replied, “The court did not go too good, my wife got everything.”  Sergeant Orr followed appellant to appellant’s room where he, appellant, and another of appellant’s friends, SSG Davis, discussed the outcome of the custody hearing.  Sergeant Orr said that appellant was not “his normal self,” that he was  “disappointed,” and that it looked like he was trying to stop crying.  

Staff Sergeant Davis testified that appellant showed up at SSG Davis’ house at around 1900 that evening.  He told SSG Davis that he needed to take appellant to the military police station.  When SSG Davis asked why, appellant explained that he and his wife were fighting because she would not let him take their son.  Appellant told him that that he pushed his wife and she hit her head.  Appellant said that he saw blood, “freaked out,” and left.  Staff Sergeant Davis testified that the appellant was in “like a state of shock” and crying.  Staff Sergeant Davis drove appellant to the military police station.  Bianca was later found dead in appellant’s quarters. 


Special Agent Jennifer Triden, an agent with the Army’s Criminal Investigation Division (CID), testified that she interviewed appellant about the murder.  After waiving his rights, appellant provided a statement about the events immediately before his wife’s death.  Appellant called Bianca at their quarters and asked her if he could still visit with their son.  She agreed.  When he arrived at the quarters, his wife let him in and stated that she was getting ready to take their son to Taco Bell for dinner.  Appellant said that he wanted to take their son to McDonald’s.  He then asked Bianca not to go back to Germany until the baby was born.  She refused and they began to argue.  Appellant picked up his son and Bianca demanded that he return the child to her.  Appellant refused and stated that he was going to take his son to McDonald’s.  During the argument appellant alleges that his wife bit his finger.
 

Appellant proceeded down the hallway of the quarters with his wife following him.  Bianca was yelling at him, grabbing for their son, and hitting appellant in the back in an effort to get him to release their son.  Appellant entered the master bedroom to get a diaper bag.  His wife continued to hit him in the back.  Appellant said that he “lost it” and shoved her “really hard.”  Appellant heard a loud thump, but did not look back.  He grabbed the diaper bag and left the quarters.  Special Agent Triden testified that appellant admitted that he was responsible for his wife’s death, but maintained that he had only pushed her.  


An autopsy revealed that Bianca died of multiple injuries to the head and brain.  The medical examiner testified that, in her opinion, the injuries were the result of multiple blows to the head by a heavy, blunt object.  Bianca also had numerous puncture wounds to her chest, neck, arm, and abdomen in addition to a number of scrapes and bruises.  A large majority of the punctures were superficial, with only three penetrating the chest wall.  The medical examiner testified that the puncture wounds occurred prior to the head wounds.  In total, the victim had approximately seventy-five to eighty wounds to her body.  The instruments used to inflict these injuries were never recovered.


Major (Doctor) Cina, the regional medical examiner of the office of the Armed Forces Medical Examiners, testified for the defense and agreed that the puncture wounds preceded the blunt force injuries, and that the blunt force injuries to the head were the cause of death.  He opined that the blunt force injuries occurred rapidly after the puncture injuries and that the entire assault took place within two to ten minutes.

Doctor Renau Kennedy was recognized as an expert in forensic psychology.  She testified that the crime scene where the victim was found was “disorganized,” meaning that there had been no effort to sanitize the scene.  She said that, in her opinion, “the emotional components of this event left [appellant] in a state of shock.”  She further testified that appellant suffered from several “psychological destabilizers.”
  These included the loss of “attachment bonds”
 with his wife and son; his sense of loss as to these same individuals, as well as the decision he was having to make about leaving the Army; “narsoncistic injury”
 over the fact that the family court denied him custody or joint custody of his son; major depression; and emotional distortion
 that “colored [appellant’s] view in terms of functioning.”  Doctor Kennedy said that the impact of these factors on appellant would be “great.”  She said that the convergence of all five of these psychological destabilizers on a person could have a “catastrophic” effect on his level of emotion.  However, she also said that appellant understood right from wrong and was mentally competent to stand trial.

LAW

The test for factual sufficiency test is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, the members of the [reviewing court] are themselves convinced of the accused’s guilt beyond a reasonable doubt.”  United States v. Turner, 25 M.J.324, 325 (C.M.A. 1987).  In conducting such a review:

[A] Court of Criminal Appeals is required to conduct a 

de novo review of the entire record of a trial, which includes the evidence presented by the parties and the findings of guilt.  Such a review involves a fresh, impartial look at the evidence, giving no deference to the decision of the trial court on factual sufficiency beyond the admonition in Article 66(c), UCMJ, to take into account the fact that the trial court saw and heard the witnesses.
United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002).  


The elements of the offense of unpremeditated murder are:  (1) That a certain person is dead; (2) That the death resulted from the act or omission of the accused; (3) That the killing was unlawful; and (4) That at the time of the killing, the accused had the intent to kill or inflict great bodily harm upon a person.  Manual for Courts-Martial (1998 ed.), Part IV, para. 43b(2)(a-d) [hereinafter MCM].  However, “[a]n unlawful killing, although done with an intent to kill or inflict great bodily harm, is not murder but voluntary manslaughter if committed in the heat of sudden passion caused by adequate provocation.”  MCM, Part IV, para. 44c(1)(a).  

Thus, two requirements must be met before voluntary manslaughter is placed in issue.  First, there must be provocation that is “adequate to excite uncontrollable passion in a reasonable person.”  MCM, Part IV, para. 44c(1)(b).  Second, “the act of killing must be committed under and because of the passion.”  Id.  The question of whether adequate provocation exists is evaluated under an objective standard; whether or not the accused acted under the heat of passion is judged subjectively.  United States v. Stark, 19 M.J. 519, 523 (A.C.M.R. 1984).  However, “[i]f, judged by the standard of a reasonable person, sufficient cooling time elapses between the provocation and the killing, the offense is murder, even if the accused’s passion persists.”  MCM, Part IV, para. 44c(1)(b).   

DISCUSSION

There was no question at appellant’s trial that appellant had intentionally caused his wife’s death.  The only issue was whether appellant did so under the heat of sudden passion caused by adequate provocation so that the offense should be reduced from unpremeditated murder to voluntary manslaughter.  

The MCM provides “[e]xamples of acts which may, depending on the circumstances, constitute adequate provocation [such as] the unlawful infliction of great bodily harm, unlawful imprisonment, and the sight of one spouse in an act of adultery committed by the other spouse.”  MCM, Part IV, para. 44c(1)(b).  Under the facts of this case, there are two possible bases of provocation:  (1) appellant’s loss of custody of his son and (2) the subsequent altercation with his wife in their quarters.  Neither incident, whether analyzed separately or together, objectively constitutes adequate provocation to reduce appellant’s culpability to voluntary manslaughter.


The loss of legal custody of a child is not within the same class of factual situations described in the MCM.  Each of the examples provided in the MCM constitutes traumatic, illegal acts by another that could provoke a person to such an extent that a “fatal blow may be struck before self-control has returned.”  See MCM, Part IV, para. 44c(1)(a) and (b).  On the contrary, court-sanctioned, legal denial of child custody, while undeniably traumatic, cannot be sufficient to preclude a conviction for murder.  Furthermore, the custody hearing ended hours before appellant’s confrontation with his wife at their quarters.  The evidence demonstrates that throughout this period, appellant acted calmly and reasonably, with no indication that he was so enraged that he lacked self-control.  


Likewise, under the facts of this case, appellant’s wife’s actions in their quarters were insufficient to constitute adequate provocation.
  “Insulting or abusive words or gestures or a slight blow with the hand or fist . . . are not standing alone adequate provocation.”  MCM, Part IV, para. 44c(1)(b).  Thus, although the appellant may have “lost it” when the altercation escalated, this was not sufficient to raise the issue of voluntary manslaughter.  We are therefore satisfied beyond a reasonable doubt of appellant’s guilt of unpremeditated murder.  


Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge MERCK and Judge MOORE( concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant was charged with premeditated murder. 


� At the time of her death, appellant’s wife was pregnant with their second child.


 


� Special Agent Triden stated that the injury to appellant’s hand did not resemble a bite mark. The injury was a surface injury that looked as if the skin had been peeled back.  It was not bleeding and appellant did not require medical attention. 





� Doctor Kennedy explained this term by saying:





The concept of psychological destabilization is what we mean when a person is having difficulty.  So we all function pretty well most of the time, sometime[s] things happen to us whether internal or external to destabilize us.  A layman’s term for some of this sometimes is stressors.  But sometimes it goes beyond that and the research tells us that there are things that it goes beyond.





� Doctor Kennedy said that “[a]ttachment theory and attachment bonds are those relationships that one individual has with another.”





� Doctor Kennedy explained that “narsoncistic injury” means “when we have an integrity of ourselves, who we are, when we have been personally insulted or attacked, this affects us.  Sometimes powerfully so.  So ‘narsoncistic injury’ is a term that we use that is identifiable and researchable and it is one of the psychological destabilizers.”





� Doctor Kennedy said that this term is “our perception, not in terms of whether or not we are psychotic meaning mentally ill, but rather emotionally when we are misinterpreting events that have happened in front of us.”





� During the questioning of appellant by CID agents, the agents asked appellant to remove the clothing from his upper body.  The agents did not see any bruising, scratching, or any type of injury to appellant’s upper body.  Additionally, appellant at the time of the incident was six-feet tall and weighed 217 pounds.  His pregnant wife, who was in the third trimester of her pregnancy, was five feet and five inches tall and weighed 121 pounds.  This weight included the weight of the fetus she was carrying at the time of her death.  





( Judge Moore took final action in this case prior to her retirement.
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