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MEMORANDUM OPINION
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Trant, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of making a false official statement, forcible sodomy, burglary (two specifications), indecent assault, and fraternization (two specifications) in violation of Articles 107, 125, 129, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 925, 929, and 934 [hereinafter UCMJ].  The adjudged sentence was to a dishonorable discharge, confinement for ten years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a dishonorable discharge, confinement for thirty-six months, forfeiture of all pay and allowances, and reduction to Private E1.


The case is before the court for automatic review pursuant to Article 66, UCMJ.  Appellant alleges two assignments of error, one of which has some merit, and raises matters personally pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), which have no merit.  Appellant asserts that his plea of guilty to one of the fraternization specifications was improvident and should have been rejected by the military judge.  We agree.

FACTS


Appellant, a junior non-commissioned officer (NCO), was a sexual predator who preyed on enlisted female soldiers who resided on the same floor in the barracks as he did.  Between May and September 1997, appellant had sexual intercourse with Private First Class (PFC) E., a soldier assigned to his squad, and based upon this relationship, gave her special consideration in duty assignments.  Appellant’s provident guilty plea to fraternization with PFC E. is not challenged on appeal.

On 28 August 1997, Private E2 (PV2) N. arrived in the unit directly from advanced individual training (AIT) and was assigned as PFC E.’s roommate.  That night PV2 N. attended a party in appellant’s room, where she was introduced as a newly assigned soldier to appellant.  Eleven other soldiers, including PFC E., were present and alcohol was being consumed.  At approximately 0425 the next morning, appellant entered PV2 N.’s barracks room.  Appellant knew that PFC E. had departed about a half an hour earlier to go to the airport.  Appellant surreptitiously entered the room to have sex with PV2 N. and, while she was asleep, got into bed with her.  Appellant fondled the sleeping PV2 N. and inserted his finger into her vagina.  The sexual assault awakened PV2 N., who pulled away from appellant and asked him to leave.  Private N. did not report the assault at that time because she was new to the unit and did not want to jeopardize her relationship with her new roommate, appellant’s girlfriend.  For this incident, appellant providently plead guilty to burglary and indecent assault.  An additional specification of fraternization with PV2 N. was dismissed prior to pleas based on multiplicity.


On 22 September 1997, at approximately 0230 to 0300, appellant had a conversation in the barracks hallway with Specialist (SPC) G., a member of his unit.  Appellant knew SPC G. was intoxicated and asked her four times if she would have sex with him.  Specialist G. replied “No” four times and retired to her barracks room.  Approximately two hours later, appellant surreptitiously entered SPC G.’s room and got into bed with her.  Appellant fondled the sleeping PFC G. and, without her consent, sodomized her by placing his tongue into her vagina.  The sexual assault awakened SPC G. and she told appellant to stop.  After SPC G. went back to sleep, appellant departed the room.  For this incident, appellant providently plead guilty to forcible sodomy and burglary.  Additional specifications of maltreatment of a subordinate, indecent assault, and fraternization were dismissed prior to findings based on multiplicity, (the latter two over government objection).


Approximately an hour before the assault on SPC G., appellant had entered the barracks room of SPC H., another member of his unit.  The stipulated facts were:

On 22 September 1997, SPC [H.] was asleep in her room.  The lights were turned off and the door was unlocked.  At 0352 hours, SPC [H.] was awoke to the lights in her room being turned on and the accused opening her eye with his fingers.  Recognizing the accused, she immediately moved over to the edge of the bed to prevent him from sitting on it.  The accused sat beside her and began to talk to her about an earlier instance where she had spit Doritos in the ear of a male who had grabbed her breasts.  Unsolicited and without the consent of SPC [H.], the accused then leaned over to SPC [H.] and placed his mouth on her ear in a similar manner as she had done to the male who had grabbed her breasts.  SPC [H.] immediately pulled away from his mouth and rolled away.  Unsolicited and without the consent of SPC [H.], the accused then began to stroke her hair and rub her back.  Again, SPC [H.]  immediately pulled away from him.  Unsolicited and without her consent, the accused then told SPC [H.] that he ‘was tired,’ or words to that effect.  SPC [H.] responded that he should go to his own room to go to sleep and that she needed to do the same because of her morning doctor’s appointment.  With that, the accused turned off the light and jumped into SPC [H.]’s bed.  Saying he was cold, the accused then tried to get under the covers of the bed with SPC [H.]  While standing up to close the window, the accused stated to SPC [H.] that he was ‘hard,’ or words to that effect.  The accused meant, and SPC [H.] understood, the term ‘hard’ to mean that the accused had an erection and wanted to have sexual relations with SPC [H.]  SPC [H.] immediately told the accused that he ‘needed to leave,’ or words to that effect.  The accused then left the room.

For this incident, appellant plead guilty to a specification of fraternization
 which alleged that appellant knowingly fraternized with SPC H. “by telling her, ‘I’m hard,’ or words to that effect; by placing his mouth on her ear; by stroking her hair; and by rubbing her back.”  Additional specifications of maltreatment of a subordinate and indecent assault were dismissed, without objection by the government, prior to findings based on multiplicity.  Appellant was not charged with burglary for this incident.

The military judge struggled with the providence of appellant’s plea to the fraternization offense concerning SPC H. stating that it “seems to me to be an assault.  I’m not so sure if it is fraternization and that’s the purpose of my inquiry with you.”  The military judge indicated that he was having difficulty understanding what duty relationship, if any, that SPC H. had with appellant and suspended any further inquiry into the offense at that time.  Appellant had no formal supervisory relationship over SPC H., but, as a noncommissioned officer living on the same floor in the barracks, could have given certain housekeeping or latrine duties to her.  Later in the providence inquiry, the military judge returned to the fraternization offenses concerning both SPC G. and SPC H.  The military judge stated “I’m not saying that these can’t be offenses under the Uniform Code.  I’m just a little hesitant to characterize them or label them as fraternization offenses, that’s all.  Clearly, to me [the incident with SPC H.] could be assault, I mean, absolutely crystal clear to me that can be an assault, but is it fraternization?  That’s really what I’m wrestling with here.  .  .  .”  Further, the military judge stated:

Seems to me, though, in the fraternization offense, presupposes some sort of relationship.  It doesn’t seem to be—or is not, I should say, an element of the offense, but it presupposes some sort of relationship that what the Congress is sought to sanction here are improper relationships between soldiers, NCO’s, officers, and junior enlisted.  So, the focus should be on the relationship.  It seems to me, you can correct me if I’m wrong here, and I just don’t see that in—with regard to [the incident with SPC G.] and I’m—quite frankly, I’m having some difficulty with [the incident with SPC H.].”

After further discussion with appellant concerning what, if any, duty relationship appellant had with SPC H., the military judge concluded the factual inquiry by stating “I appreciate your candor.  I’m just having some legal difficulties that’s all.”  In spite of these apparently unresolved “legal difficulties,” the military judge accepted appellant’s plea to the fraternization offense with SPC H.

DISCUSSION


A plea of guilty must be in accord with the truth.  Rule for Courts-Martial 910 (e) discussion.  Before accepting a plea of guilty, the military judge must conduct a searching and detailed inquiry of the accused to determine if he understands his plea, if he has entered into the plea voluntarily, and if there is a factual basis for the plea of guilty to the charged offenses.  Rule for Courts-Martial 910 (c)-(e) [hereinafter R.C.M. 910(c)-(e)]; United States v. Davenport, 9 M.J. 364 (C.M.A. 1980); United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).  If, during the course of this providence inquiry, “an accused ‘sets up matter inconsistent with the plea’ .  .  . the military judge must either resolve the apparent inconsistency or reject the plea.”  United States v. Garcia, 44 M.J. 496, 498 (1996) (citing UCMJ art. 45(a)); see also R.C.M. 910 (e), (h)(2).  “However, the ‘mere possibility’ of a conflict between an accused’s statements and a guilty plea does not necessarily require rejection of the guilty plea.”  United States v. Peterson, 47 M.J. 231, 233 (1997)(citing United States v. Logan, 22 U.S.C.M.A. 349, 350-51, 47 C.M.R. 1, 2-3 (1973)).  Rather a plea of guilty should be rejected only when there is a substantial basis in law or fact for doing so.  See United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  Once a military judge has accepted a plea of guilty, this court will not disturb the findings unless we find a substantial conflict between the plea and the accused’s statements or other evidence of record.  See Peterson, 47 M.J. at 233; Garcia, 44 M.J. at 498.


Although at trial the military judge appeared to have difficulty with appellant’s plea because of some uncertainty as to the requisite “duty relationship,” appellant on appeal attacks the providence of his plea on the basis that a one-time incident does not amount to the type of “relationship” proscribed in the fraternization offense.  Appellant’s argument is that “fraternization suggests an improper ongoing relationship over a period of time as opposed to an isolated assault or incident of maltreatment.”  Brief for Appellant at 3.  The government contends that “a one time incident can be an instance of fraternization, provided all the necessary elements of proof are satisfied.”  Brief for Appellee at 8.  While we agree with the government on this point, we have some difficulty with a more basic component of this offense, that is, did appellant “fraternize” on terms of military equality with SPC H. regardless of the existence of a duty relationship or the duration of the improper association.

The term “fraternize” is not well defined in the Manual For Courts-Martial, nor in case law, wherein the focus is on the impact of the contact, association, or relationship,
 but not on the nature or character of such contact, association or relationship.  See, e.g., United States v. McCreight, 43 M.J. 483 (1996); United States v. Clarke, 25 M.J. 631 (A.C.M.R. 1987).  We believe that, at its very essence, to “fraternize” means to associate with another in a brotherly or congenial way.  Regardless of the type of relationship, e.g., social, romantic, sexual, or business, “fraternizing” implies friendliness, equality, comradery, or amiability.  Appellant’s contact with SPC H. was anything but congenial or friendly; it was a nonconsensual sexual assault.  Appellant’s predatory activities appear to have violated several UCMJ articles, some of which the government alleged, e.g., maltreatment of a subordinate and indecent assault, and some of which were not alleged, e.g., burglary and indecent language.  Indeed, although the military judge stated that it was “crystal clear” that appellant had committed an indecent assault, he dismissed the indecent assault and maltreatment of a subordinate offenses, which were clearly established.  Inexplicably, the military judge chose instead to accept the fraternization offense with which he still had unresolved doubts.  Appellant had committed several crimes, but fraternization was not one of them.  There was a substantial conflict between appellant’s plea of guilty to fraternization with SPC H. and the evidence of record and the military judge should have rejected that plea.

Nevertheless, it is well established that a military accused can be found guilty upon his guilty plea to an uncharged offense closely related to the charged offense even if the offenses are under different articles of the Code.  See United States v. Hubbard, 28 M.J. 203, 206 (C.M.A. 1989); United States v. Epps, 25 M.J. 319, 322-323 (C.M.A. 1987); United States v. Felty, 12 M.J. 438 (C.M.A. 1982); United States v. Rhodes 47 M.J. 790, 793 (Army Ct. Crim. App. 1998).  In Epps, the then United States Court of Military Appeals stated: 

[I]f an accused pleads guilty and then at the providence inquiry, he gives sworn testimony which clearly establishes his guilt of a different but closely-related offense having the same maximum punishment, we may treat [the] accused's pleas of guilty as provident.

25 M.J. at 323.  Although appellant’s pleas clearly established the offenses of indecent assault and maltreatment of a subordinate, we choose not to attempt to resuscitate those offenses, under the unique facts of this case, because of some uncertainty as to whether they are closely-related offenses (nonconsensual assaults versus consensual relationship), the maximum punishments differ (five years and one year, respectively, versus two years) and they were dismissed at trial.  However, we do find that appellant's guilty plea to the fraternization offense admitted all of the elements of the offense of attempted fraternization,
 a closely related offense with the same maximum punishment as the fraternization offense.


Unlike the crimes committed against SPC G. and PV2 N. wherein appellant completed his sexual assaults upon the sleeping victims, appellant, in the case of SPC H., woke her up and attempted to convince her to agree to his sexual advances.  Appellant’s apparent intent was to engage in a consensual sexual relationship with SPC H., a person he knew to be a subordinate.  Had SPC H. agreed to appellant’s entreaties, the offense of fraternization would have been completed.  Appellant’s attempt to complete the offense, however, was frustrated by SPC H.’s lack of cooperation.  Undeterred by SPC H.’s resistance, appellant placed his mouth on her ear, stroked her hair, rubbed her back, told her, ‘I’m hard,’ and tried to get under the bed covers with her.  We find that these overt acts amounted to more than mere preparation and would apparently have tended to effect the commission of the intended offense, fraternization.  Accordingly, on the basis of appellant’s own testimony, his plea of guilty and the findings of guilty based thereon may be upheld to the extent that they prove the offense of attempted fraternization.


We have reviewed appellant’s remaining assignment of error
 as well as those matters raised personally by appellant pursuant to Grostefon, 12 M.J. 431 and find them to be without merit.


The court affirms only so much of the findings of guilty of Specification 7, Charge V, as finds that appellant did, on or about 22 September 1997 attempt to knowingly fraternize with SPC H., an enlisted person, on terms of military equality, to wit:  by telling her, “I’m hard,” or words to that effect; by placing his mouth on her ear; by stroking her hair; and by rubbing her back, in violation of the custom of the United States Army that noncommissioned officers shall not fraternize with enlisted persons on terms of military equality, in violation of Article 80, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.


Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Senior Judge Merck and Judge Casida concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

�  When appellant was questioned by law enforcement officials, he lied under oath.  For this, appellant providently plead guilty to making a false official statement.  An additional specification of false swearing was dismissed, based on multiplicity, prior to pleas without objection by the government.





� The elements of NCO fraternization under Article 134, UCMJ, are:





(1) That the accused was a noncommissioned officer and the military superior of one or more certain enlisted members;





(2) That the accused fraternized on terms of military equality with this or these certain enlisted member(s) in a certain manner;





(3) That the accused then knew the person(s) to be his military subordinate(s);





(4) That such fraternization violated the custom of the accused’s service that noncommissioned officers shall not fraternize with their subordinates on terms of military equality; and





(5) That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.





See United States v. March, 32 M.J. 740, 742 (A.C.M.R. 1991).


� Within the military, “fraternizing” becomes improper when members of different ranks associate on terms of military equality, and becomes criminal when such improper relationship compromises the chain of command, results in the appearance of partiality, or otherwise undermines good order, discipline, authority or morale. See generally Kevin W. Carter, Fraternization, 113 Mil. L. Rev. 61 (1986).


� The elements of attempted fraternization under Article 80, UCMJ, are:





(1) That the accused did a certain overt act;





(2) That the act was done with the specific intent to commit fraternization, an offense under the Code;





(3) That the act amounted to more than mere preparation; and





(4) That the act apparently tended to effect the commission of the intended offense, fraternization.





� Although the staff judge advocate’s post-trial recommendation erroneously indicated no pretrial confinement, it did accurately inform the convening authority that appellant was entitled to twenty-one days of confinement credit in the recommendation paragraph.  Defense counsel failed to raise this issue in his R.C.M. 1106(4) matters, thus waiving the issue in the absence of plain error.  See R.C.M. 1106(f)(6).  We find no plain error.  Further, the convening authority gave appellant the twenty-one days of confinement credit.  Given the nature of appellant’s offenses, the adjudged sentence, and the approved sentence, we are convinced that appellant suffered no prejudice.  See United States v. Wheelus, 49 M.J. 283 (1998).
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