DISTEL – ARMY 20020055


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CURRIE, JOHNSON, and MOORE

Appellate Military Judges

UNITED STATES, Appellee

v.

Private E2 CASEY J. DISTEL

United States Army, Appellant

ARMY 20020055

1st Cavalry Division

Debra L. Boudreau (arraignment) and Michael B. Neveu (trial), Military Judges

Lieutenant Colonel Kevan F. Jacobson, Staff Judge Advocate (trial)
Lieutenant Colonel Christopher J. O’Brien, Staff Judge Advocate (post-trial)
For Appellant:  Colonel Robert D. Teetsel, JA; Lieutenant Colonel E. Allen Chandler, Jr., JA; Major Jeanette K. Stone, JA; Captain Fansu Ku, JA (on brief).

For Appellee:  Lieutenant Colonel Margaret B. Baines, JA.

20 February 2003
-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a special court-martial, convicted appellant, pursuant to his pleas, of absence without leave and willful disobedience of a superior commissioned officer, in violation of Articles 86 and 90, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 890 [hereinafter UCMJ].  He sentenced appellant to a bad-conduct discharge, confinement for four months, and forfeiture of $700.00 pay per month for four months.  The convening authority approved a sentence of a bad-conduct discharge, confinement for two months, forfeiture of $700.00 pay per month for two months, and reduction to the grade of Private E1.  This case is before the court for mandatory review under Article 66, UCMJ.  


The approved sentence contains an error.  To correct a mistake by the military judge at trial, the staff judge advocate (SJA) advised the convening authority, in part, to approve only so much of the sentence as provided for a bad-conduct discharge, confinement for two months, and forfeiture of $700.00 pay per month for two months.  The convening authority adopted his SJA’s advice, except he also approved a reduction to the grade of Private E1.  A convening authority cannot approve a sentence greater than that adjudged.  Rule for Courts-Martial [hereinafter R.C.M.] 1107(d)(1); see United States v. Thompson, 43 M.J. 703, 707 (A.F. Ct. Crim. App. 1995).  It also is clear the convening authority did not intend to change one form of punishment to one less severe but of a different nature.  R.C.M. 1107(d)(1).  


We have carefully reviewed appellant’s assigned error and those matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and hold they are without merit.


The findings of guilty are affirmed.  The court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for two months, and forfeiture of $700.00 pay per month for two months.  







FOR THE COURT:
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