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-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of attempted larceny of a motor vehicle, absence without 

leave (four specifications), escape from confinement, false official statement 

(three specifications),
 larceny of a motor vehicle, wrongful appropriation of a motor vehicle (two specifications), making and uttering a worthless check, impersonating a commissioned officer and/or an agent of superior authority of the armed forces (three specifications), and wrongfully wearing unauthorized insignia, decoration, badge, ribbon, or device (two specifications), in violation of Articles 80, 86, 95, 107, 121, 123a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 886, 895, 907, 921, 923a, 934 [hereinafter UCMJ].  The military judge sentenced the appellant to a dishonorable discharge, confinement for six years, and forfeiture of all pay and allowances.  In accordance with a pretrial agreement, the convening authority approved only so much of the sentence as provided for a dishonorable discharge, confinement for forty-eight months, and forfeiture of all pay and allowances.  The appellant was credited with 104 days of confinement credit against the sentence to confinement. 


In his first assigned error, the appellant asserts that he was subjected to cruel and unusual post-trial punishment when a confinement facility cadre member assaulted him on numerous occasions.  The appellant also alleges that the cadre member who committed the assaults and another cadre member threatened him.  In support of this assignment of error, the appellant submitted an affidavit containing the allegations of assaults and threats.  He submitted a second affidavit in which he authenticated and attached a letter from the installation Inspector General (IG).  In the letter, the IG stated that four of the eight alleged assaults were substantiated.


The government chose not to submit any affidavits, but they did offer documents as appellate exhibits that we considered pertinent to the appellant’s Grostefon submission.  However, based on the IG’s letter and in light of United States v. Kinsch, 54 M.J. 641 (Army Ct. Crim. App. 2000), the government concedes that the appellant is entitled to sentence relief for the four substantiated assaults by the cadre member.


Applying the third and fourth principles set forth in United States v. Ginn, 47 M.J. 236, 248 (1997), and considering our decision in Kinsch, we accept the government’s concession and hold that the appellant is entitled to sentence relief for the four assaults substantiated by the IG.  Under Ginn’s fourth principle, we reject the appellant’s remaining assertions of cruel and unusual post-trial punishment.


The record supports that a member of the cadre, whose duties included maintaining discipline and safety within the confinement facility, assaulted the appellant by throwing a plunger at him; throwing a boot at him that struck the appellant on the head; throwing a cup and bowl at the appellant, with the cup striking the appellant in the rib cage; and head-butting the appellant.  No evidence supports any legal justification, excuse, or penological objective for the cadre member’s conduct.  Although there was no evidence of injury in this case, such unacceptable conduct by confinement facility cadre is inexcusable.  Based on the totality of the circumstances, we will grant the appellant relief for these assaults in our decretal paragraph.  See Kinsch, 54 M.J. at 649.


We have considered the remaining assignment of error and matters raised personally by the appellant under Grostefon, but neither merits any relief.


The findings of guilty are affirmed.  After considering the entire record, the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for forty-seven months, and forfeiture of all pay and allowances.  







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� One specification alleged making a false official statement; another alleged signing a false official statement; and yet another alleged forging a false official statement.  The appellant asserts in his second assigned error that his conviction for forging a false official statement is legally insufficient because the military judge neither explained forgery nor elicited a factual basis supporting one of the elements of forgery:  that the writing would, if genuine, apparently impose a legal liability on another.  We reject the appellant’s assertion of error because, although the specification alleged a forgery of false government travel orders, the gravamen of the offense was the making of a false official statement.  The military judge fully explained the offense of false official statement to the appellant, who admitted all the facts necessary to satisfy the elements of the offense under Article 107, Uniform Code of Military Justice.  There is no substantial basis in law or fact to disturb this guilty plea conviction.  United States v. Prater, 32 M.J. 433 (C.M.A. 1991).





� Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the appellant also submitted an unsworn statement reiterating many of the allegations he made in his affidavit and asserting different matters pertaining to his treatment in confinement and the manner in which his parole application was processed.     
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