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MEMORANDUM OPINION

-----------------------------------------
JOHNSON, Judge:

Pursuant to his pleas, appellant was convicted of conspiracy to commit aggravated assault, absence without authority (eleven specifications), willful disobedience of an order, wrongful distribution of cocaine (three specifications), aggravated assault, assault consummated by a battery, and communication of a threat, in violation of Articles 81, 86, 90, 112a, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 886, 890, 912a, 928, and 934 [hereinafter UCMJ].  Contrary to his pleas, appellant was convicted of desertion, in violation of Article 85, UCMJ.
  The convening authority approved the adjudged sentence of a dismissal, confinement for five years, and forfeiture of all pay and allowances.  The case is before the court for review under Article 66, UCMJ.  Although not raised by appellant, we hold that the facts developed during the providence inquiry do not support his plea of guilty to communication of a threat.


Rule for Courts-Martial [hereinafter R.C.M.] 910(e) states, “The military judge shall not accept a plea of guilty without making such inquiry of the accused as shall satisfy the military judge that there is a factual basis for the plea.” 

The military judge must explain the elements of the offense to the accused, and the accused must admit to every element during the providence inquiry.  R.C.M. 910(e) discussion.  Additionally, the accused must describe all facts necessary to establish guilt.  See United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).  If, during the inquiry, the accused raises matters inconsistent with the plea, the military judge must resolve the inconsistency or reject the plea.  United States v. Garcia, 44 M.J. 496, 498 (1996); United States v. Sanchez, 54 M.J. 874, 877 (Army Ct. Crim. App. 2001); UCMJ art. 45(a).  “On appeal, a guilty plea should be overturned only if the record fails to objectively support the plea or there is ‘evidence in “substantial conflict” with the pleas of guilty.’”  United States v. Bullman, 56 M.J. 377, 381 (2002) (citation omitted). 

  The elements of the offense of communicating a threat are as follows:

(1)  That the accused communicated certain language expressing a present determination or intent to wrongfully injure the person, property, or reputation of another person, presently or in the future; 
(2)  That the communication was made known to that person or to a third person; 
(3)  That the communication was wrongful; and 

(4)  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces. 

Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 110b.

Although the communication does not have to be made to the person who is the subject of the threat, the communication must be made known to someone.  See United States v. Gilluly, 13 U.S.C.M.A. 458, 32 C.M.R. 458 (1963). 
In this case, the stipulation of fact states that appellant called Mr. Robert Wright and left the following message on his answering machine: “[Y]ou fucked up now” or words to that effect.  During the providence inquiry, appellant testified that he said, “I’m on my way.  You fucked up now.”  The following exchange then occurred between appellant and the military judge: 

MJ:  And what did you mean by that?  

ACC:  I was telling him that, sir, because we were on our way up to Delaware to teach Mr. Wright a lesson.

MJ:  I see.  Now, something had happened, I guess, that triggered your anger toward him; is that right?

ACC:  Yes, sir.

MJ:  And you called on the telephone and this was—were you in Delaware also?

ACC:  No, sir.  I was in Chesterfield, Virginia.

MJ:  Okay.  But the telephone call was received there in Townsend, Delaware on the 30th of August?

ACC:  No, actually it was on his voice mail.

MJ:  In Townsend?  Is that where –
ACC:  That’s where he was, yes, sir.

MJ:  And you said the words that you described to me a few minutes ago?

ACC:  Yes, sir.

MJ:  And that was a voice mail that you expected he would receive?

ACC:  Yes, sir.

MJ:  Are you convinced that under the circumstances your language amounted to a threat, that is, a clear, present determination or intent to injure this person?

ACC:  Yes, sir.

MJ:  And are you convinced that that communication was wrongful?

ACC:  Yes, sir.

MJ:  Are you convinced that this communication was either prejudicial to good order and discipline in the Armed Forces or of a nature to bring discredit on the Armed Forces? 

ACC:  Definitely, sir.


Neither the stipulation of fact nor the providence inquiry reveals that the victim listened to the voice mail or that this communication was somehow made known to him or to a third person.  Accordingly, appellant’s plea to communication of a threat in violation of Article 134, UCMJ, is not provident.  However, the actions of appellant as described in the stipulation of fact and the providence inquiry are sufficient to establish the offense of attempted communication of a threat in violation of Article 80, UCMJ.  See United States v. Valigura, 50 M.J. 844 (Army Ct. Crim. App. 1999), aff’d, 54 M.J. 187 (2000).  We will correct the error in our decretal paragraph.


We have considered appellant’s other assignments of error and the matters personally submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The court affirms only so much of the finding of guilty of Specification 2 of Second Additional Charge IV
 as finds that appellant did, at or near Townsend, Delaware, on or about 30 August 1998, attempt to wrongfully communicate to Mr. Robert W. Wright a threat by leaving the following voice mail on Mr. Robert W. Wright’s telephone:  “You fucked up now,” or words to that effect, in violation of Article 80, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Senior Judge CURRIE and Judge MOORE concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� Appellant pled guilty to the lesser included offense of absence without authority in violation of Article 86, UCMJ.


� The better practice in this case would have been to follow the Discussion section to R.C.M. 307(c)(2) and sequentially number the additional charges as Additional Charge I, Additional Charge II, etc.
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