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BARTO, Judge:

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of raping and sodomizing a child under the age of sixteen, in violation of Articles 120 and 125, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 925 [hereinafter UCMJ], respectively.  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for seventy-eight months, forfeiture of all pay and allowances, and reduction to Private E1.  
In our initial review of appellant’s case under Article 66, UCMJ, this court affirmed the findings and sentence.  United States v. Stoneman, 54 M.J. 664 (Army Ct. Crim. App. 2000).  The Court of Appeals for the Armed Forces set aside our decision and returned the record of trial to The Judge Advocate General “for submission to a convening authority for a hearing on appellant’s claim of unlawful command influence under United States v. DuBay[
].”  United States v. Stoneman, 57 M.J. 35, 43 (C.A.A.F. 2002) (citation omitted).  A limited DuBay hearing was completed on 10 February 2003, and the record was then returned to this court for further review.  We have considered the original record, the record of the limited hearing, to include the military judge’s findings of fact and conclusions of law, and the briefs of appellate counsel.  We are convinced beyond a reasonable doubt that the findings and sentence in this matter have not been affected by unlawful command influence.  See United States v. Thomas, 22 M.J. 388, 394 (C.M.A. 1986).
BACKGROUND

The facts of this case have been well-described in two published opinions.  See Stoneman, 54 M.J. at 665-669, and 674-79; cf. Stoneman, 57 M.J. at 36-40 (reiterating facts without substantial variation).  In sum, appellant’s brigade commander, Colonel (COL) Brook, published a message by electronic mail (email) to his commissioned and senior noncommissioned officers on 21 December 1997 in which he strongly criticized leaders who engage in misconduct themselves or who fail to set and enforce appropriate standards for subordinates.  Stoneman, 54 M.J. at 674-76.  Among his other pronouncements, COL Brook stated that he was “declaring war” on leaders who did not meet his standards, and that his “New Years [sic] Resolution is to CRUSH all leaders in this Brigade who don’t lead by example, on and off duty.”  Id. at 676.  Colonel Brook then reiterated his message personally in a “Leaders’ Training” session two days later at which all the brigade’s commissioned and noncommissioned officers were supposed to be present.  Id. at 666.

Colonel Brook clarified his statements in a subsequent electronic message on 9 January 1998.  Stoneman, 54 M.J. at 677-79.  In this later writing, he asserted that he did not intend to influence anyone’s performance of duty as a panel member or as a witness at a court-martial by his 21 December 1997 electronic mail and by his statements during “Leaders’ Training.”  Id.  Appellant had been arraigned on the instant charges on 5 November 1997 and was pending trial at the time his brigade commander made the statements at issue.     

Four members of appellant’s court-martial who had received COL Brook’s email messages, attended the “Leaders’ Training,” or belonged to appellant’s brigade testified at the DuBay hearing ordered by our superior court.
  None of these members interpreted COL Brook’s remarks as an attempt to coerce or influence the actions of appellant’s court-martial.  All denied that COL Brook’s remarks had any effect upon their deliberations or voting.  Each asserted that he had followed the military judge’s instructions at trial and had voted in accordance with his conscience.  Moreover, the military judge presiding over the DuBay hearing noted the following in her findings:  
The court had the opportunity to observe the demeanor of these witnesses and any member of the public who also had the opportunity to do so would have the utmost confidence in the military justice system as it played out in Private Stoneman’s case.  It was obvious to all that heard these witnesses that they took their responsibilities as court members extremely seriously.  

However, the testimony of one member does warrant specific comment.  Master Sergeant (retired) Russell Peele served on the brigade staff at the time that COL Brook made the remarks at issue.  Master Sergeant Peele perceived that COL Brook announced in his first email a “zero-tolerance” policy toward misconduct by leaders within his brigade.  He denied seeing the second email from COL Brook, but acknowledged that he had been briefed on certain portions of the latter message before appellant’s trial.  However, MSG Peele asserted that this briefing did not include that portion of the second message in which COL Brook remarked upon the necessity for independence in military justice matters.  
Master Sergeant Peele also testified that someone on the panel, whose identity he apparently could not remember, mentioned COL Brook’s “zero tolerance” policy in the deliberation room at an early stage of the trial.  Master Sergeant Peele believed that the remark influenced the deliberations and voting of at least two members of the panel.  When pressed by the military judge for the basis of this conclusion, MSG Peele stated, “There was evidence that was presented at the trial that I didn’t think they listened to during the case, during the trial itself.”  He further explained, “I think the influence was nobody was listening to the whole story because they had the outcome already voted in their minds, you know, the evidence wasn’t up front versus the influence that they had.”  Master Sergeant Peele also testified that his brigade command sergeant major called him after appellant’s trial concluded and asked why he “was talking bad about the brigade or something along those lines.”   
Notwithstanding these opinions and experiences, MSG Peele denied that the emails and “Leaders’ Training” had any effect upon his own deliberations and voting at trial.  Master Sergeant Peele said that he “voted his conscience” based on the evidence admitted at trial and the instructions given by the military judge.  On cross-examination, MSG Peele admitted that he had earlier stated that he had nothing specific upon which to base his opinion that COL Brook’s remarks had influenced the other members of the court.  Upon further questioning by the military judge, MSG Peele acknowledged that he could not really say if COL Brook’s pronouncements influenced the sentencing proceedings at all.  Master Sergeant Peele also believed that racial discrimination was a larger problem within the brigade at the time of appellant’s trial than the issues raised by COL Brook.  Having observed the witnesses in this matter and having gauged their credibility, the military judge presiding over the DuBay hearing specifically found that “MSG Peele is one of those people who feels that only he has the character and intestinal fortitude to do the right thing and that others are so weak that senior officers would influence them.  The testimony of the other members belies MSG Peele’s contention.”  
DISCUSSION


Unlawful command influence includes any “attempt to coerce or, by any unauthorized means, influence the action of a court-martial or any other military tribunal or any member thereof, in reaching the findings or sentence in any case.”  UCMJ art. 37(a); see Rule for Courts-Martial [hereinafter R.C.M.] 104(a)(2).  To raise an issue of unlawful command influence, “the accused must show facts which, if true, constitute unlawful command influence, and that the alleged unlawful command influence has a logical connection to the court-martial, in terms of its potential to cause unfairness in the proceedings.”  United States v. Biagase, 50 M.J. 143, 150 (C.A.A.F. 1999).  “[O]nce an issue of unlawful command influence is raised, the Government must persuade the military judge and the appellate courts beyond a reasonable doubt that there was no unlawful command influence or that the unlawful command influence did not affect the findings and sentence.”  Id. at 151.  
Assuming without deciding that an issue of unlawful command influence has been raised in this case, we must now evaluate whether COL Brook’s actions constitute unlawful command influence and what effect, if any, they had on appellant’s court-martial.  See Stoneman, 57 M.J. at 41.  As a threshold matter, it is important for attorneys and judges alike to keep in mind that not every effort by a commander to influence the discipline of a unit is improper or unlawful.  Cf. Army Reg. 600-20, Personnel-General:  Army Command Policy, para. 1-5(c) (13 May 2002) (describing command responsibility for developing disciplined and cohesive units).  In this case, COL Brook intended through his inartful remarks “to enhance leadership, eliminate noncommissioned officer incidents of drunk driving, encourage leaders to set a good example, and incorporate single and recently arrived soldiers in unit activities.”  Stoneman, 57 M.J. at 46 (Crawford, C.J., dissenting).  Appellant was not a noncommissioned officer at the time, nor is there any evidence that he was serving in a leadership role in his unit.  Moreover, COL Brook did not mention appellant by name in either email, and there is no evidence that appellant was identified during the “Leaders’ Training.”  As such, we conclude that COL Brook did not “attempt to coerce or, by any unauthorized means, influence the action of a court-martial or any other military tribunal or any member thereof, in reaching the findings or sentence in any case.”  UCMJ art. 37(a).
Even if there was unlawful command influence in this matter, we are convinced beyond a reasonable doubt that it did not affect the findings or sentence.  The responses given under oath by the members during voir dire and their testimony during the DuBay hearing are clear and generally consistent:  the emails from COL Brook and his “Leaders’ Training” session had no improper effect upon appellant’s court-martial.  As for MSG Peele’s assertion that an unidentified panel member mentioned COL Brook’s “zero tolerance” policy in the deliberation room, we agree with the finding of the military judge who presided over the DuBay hearing that this comment, if it was made at all, was not made during deliberations but in connection with voir dire at the beginning of the trial.  We also share the military judge’s skepticism toward MSG Peele’s “feeling” that other members of the panel had somehow “prejudged” the merits of the case merely because they differed from MSG Peele as to the weight they attributed to certain evidence adduced at trial.  In sum, there is no credible evidence of any improper effect upon appellant’s court-martial caused by his brigade commander’s remarks.  
Appellate defense counsel also assert that the military judge who presided over the DuBay hearing “failed to adequately determine whether, under all the curcumstances [sic], the influence of command placed an intolerable strain on the public perception of the military justice system which would require this case to be returned for a new trial free of such perception of bias.”  A judicial concern about “intolerable strain on the public perception of the military justice system” was first articulated by the Court of Appeals for the Armed Forces in United States v. Wiesen, 56 M.J. 172 (C.A.A.F. 2002).  In that case, our superior court noted that “[w]here a panel member has a supervisory position over six of the other members, and the resulting seven members make up the two-thirds majority sufficient to convict, we are placing an intolerable strain on public perception of the military justice system.   Id. at 175.  Such an “intolerable strain” was relevant in that case because “[a] member shall be excused for cause whenever it appears that the member . . . [s]hould not sit as a member in the interest of having the court-martial free from substantial doubt as to legality, fairness, and impartiality.”  See R.C.M. 912(f)(1)(N).  
“The issue becomes more difficult when the basis of a challenge is founded on unlawful command influence.”  United States v. Youngblood, 47 M.J. 338, 341 (C.A.A.F. 1997).  Historically, our superior court has asserted that “the apparent existence of ‘command control,’ through the medium of pretrial communication with court members, is as much to be condemned as its actual existence.”  United States v. Johnson, 14 U.S.C.M.A. 548, 551, 34 C.M.R. 328, 331 (1964); cf. United States v. Reynolds, 40 M.J. 198, 206 (C.M.A. 1994) (Gierke, J., dissenting) (asserting that “[c]ourts-martial must not only be fair; they must appear to be fair”).  Similarly, that court has admonished military judges “to act in the spirit of the Code by avoiding even the appearance of evil in [the] courtroom and by establishing the confidence of the general public in the fairness of the court-martial proceedings.”  United States v. Rosser, 6 M.J. 267, 271 (C.M.A. 1979); cf. United States v. Fowle, 7 U.S.C.M.A. 349, 352, 22 C.M.R. 139, 142 (1956) (noting that “trial must be kept free from substantial doubt with respect to fairness and impartiality”).  Toward this end, “[t]he appearance, or the existence, of command influence provides a presumption of prejudice; but the presumption is rebuttable.”  Johnson, 14 U.S.C.M.A. at 551, 34 C.M.R. at 331.  
We are unable to locate, however, a single case in which a military appellate court has granted relief for “apparent” or “implied” unlawful command influence in a case like appellant’s where the government has established beyond a reasonable doubt that there was no unlawful command influence or that the unlawful command influence did not affect the findings and sentence.  But cf. Youngblood, 47 M.J. at 341-42 (finding abuse of discretion in denial of challenge for cause for implied bias of members who heard commander and staff judge advocate criticize “underreaction” in military justice matter).  Moreover, the mandate of our superior court returned this case to The Judge Advocate General “for submission to a convening authority for a hearing on appellant’s claim of unlawful command influence,” not on his claim of implied bias.  See Stoneman, 57 M.J. at 43 (emphasis added).  “If this Court remands a case to the Court of Military Review, that court can only take action that conforms to the limitations and conditions prescribed by the remand.”  United States v. Montesinos, 28 M.J. 38, 44 (C.M.A. 1989).  Our analysis of the instant facts must therefore be guided by the framework announced by our superior court in Biagase:  allegation of unlawful command influence is defeated if the government proves beyond a reasonable doubt that:  (1) the facts at issue do not constitute unlawful command influence; or that (2) the unlawful command influence did not affect the findings or sentence.  50 M.J. at 151.  There may well be a case in which relief is appropriate because “the influence of command placed an ‘intolerable strain on public perception of the military justice system.’” Stoneman, 57 M.J. at 43 (citation 
omitted), even without a finding of unlawful command influence or that the unlawful command influence affected the findings or sentence.  However, this is not such a case.
   

The findings of guilty and the sentence are affirmed.  


Senior Judge HARVEY and Judge SCHENCK concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).





� The witnesses included COL Moody, Lieutenant Colonel (retired) Withers, Master Sergeant (MSG) Robbins, and MSG (retired) Russell Peele.  A stipulation of expected testimony from Sergeant First Class (SFC) Mallard, who was initially proffered by the trial defense counsel as having relevant knowledge of COL Brook’s actions, revealed that SFC Mallard had no recollection of the events at issue.  


� Even assuming that our superior court’s mandate to us included the implied bias issue, the findings of fact by the military judge who presided over the DuBay hearing are not clearly erroneous and support our disposition of the implied bias issue during our initial review of this case.  54 M.J. 671-73.   
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