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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his plea, of one specification of absence without leave in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for forty-five days, and reduction to Private E1.  In a pretrial agreement, the convening authority agreed to disapprove any confinement in excess of thirty-eight days.  The convening authority’s action provides that “the sentence is approved, and except for that part of the sentence extending to confinement in excess of 38 days, and except for a bad conduct discharge, and (sic) will be executed.”


This case is before the court for automatic review under Article 66, UCMJ.   In the sole assignment of error, appellant asserts that the convening authority improperly approved the sentence as adjudged in violation of the terms of the pretrial agreement.  We agree.


The error in the action could have been avoided had the proper form of action been followed.  See Manual for Courts-Martial, United States (1998 ed.), Appendix 16 (Forms for Action), Form 2 (for use when the adjudged sentence is approved in part), A16-1.


The findings of guilty are affirmed.  After considering the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for thirty-eight days, and reduction to Private E1.


Senior Judge TOOMEY and Judge NOVAK concur.
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