ECKHARDT - ARMY 20021377


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

MERCK, SCHENCK, and WALBURN
Appellate Military Judges

UNITED STATES, Appellee

v.

Private E1 ROBERT C. ECKHARDT
United States Army, Appellant

ARMY 20021377
25th Infantry Division (Light) and U.S. Army, Hawaii
Theodore E. Dixon, Military Judge

Colonel Gregory O. Block, Staff Judge Advocate

For Appellant:  Colonel Robert D. Teetsel, JA; Lieutenant Colonel Mark Tellitocci, JA; Major Allyson G. Lambert, JA; Captain Eric D. Noble, JA (on brief).
For Appellee:  Colonel Steven T. Salata, JA; Lieutenant Colonel Mark L. Johnson, JA; Lieutenant Colonel Theresa A. Gallagher, JA; Captain Mason S. Weiss, JA (on brief).
15 July 2005
-----------------------------------

MEMORANDUM OPINION
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SCHENCK, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to wrongfully possess and distribute 3,4-methylendioxymethamphetamine (MDMA),
 absence without leave, wrongful distribution of MDMA (five specifications), wrongful use of MDMA and d‑methamphetamine (one specification each), wrongful possession of cocaine and MDMA with the intent to distribute (one specification each), wrongful possession of tetrahydrocannabinol (THC),
 and larceny, in violation of Articles 81, 86, 112a, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 886, 912a, and 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for twenty-six months, and forfeiture of all pay and allowances.  This case is before the court for review pursuant to Article 66, UCMJ.  
We agree with appellate counsel that errors in the staff judge advocate’s post-trial recommendation (SJAR) did not accurately reflect the military judge’s amendments.  We will affirm findings of guilty that comport with the trial court’s actual findings.  We will also modify Specification 4 of Charge III to conform to the facts admitted by appellant during the providence inquiry, and modify Specification 10 of Charge III to more accurately reflect the amount of MDMA appellant possessed after he distributed a portion thereof (Charge III, Specification 7).  We will correct these errors in our decretal paragraph and reassess the sentence.
PROVIDENCY OF WRONGFUL USE PLEA


In Specification 4 of Charge III, appellant was charged with using methylenedioxyamphetamine (MDA)
 between on or about 1 July 2002 and 8 July 2002.
  During the providence inquiry, however, appellant admitted that the drug he knowingly used was ecstasy or MDMA.  The stipulation of fact also indicates that appellant knowingly used MDMA and that the laboratory report of his urine specimen revealed a positive result for the use of MDMA.
Under these facts, appellant’s plea of guilty to this specification was improvident because he did not admit to knowingly using MDA.  However, appellant’s admission that he knowingly used MDMA demonstrates a knowing use of a controlled substance.
  Our superior court has stated that “‘it is not necessary [for] the accused [to] have been aware of the precise identity of the controlled substance, so long as he [was] aware that it [was] a controlled substance.’”  United States v. Stringfellow, 32 M.J. 335, 336 (C.M.A. 1991) (quoting United States v. Mance, 26 M.J. 244, 254 (C.M.A. 1988)).  Appellant’s admissions during the providence inquiry and in the stipulation of fact, i.e., that he used MDMA, satisfy the elements and definitions for use of a controlled substance under Article 112a, UCMJ, and satisfies our superior court’s requirement “that the plea conform with the facts.”  Id. at 336; see also United States v. Cooper-Tyson, 37 M.J. 481, 482 (C.M.A. 1993) (finding plea of guilty to methamphetamine use provident despite charge of marijuana use because both are contraband substances).  Therefore, we find that appellant is provident to a knowing use of MDMA and we will modify Specification 4 of Charge III to conform to the facts.
SJAR ERRORS
The SJAR did not accurately reflect the military judge’s amendment of Specification 6 of Charge III (distribution of MDMA).  Appellant was charged with distribution of “methamphetamine” on 28 July 2002.  However, pursuant to an unopposed government motion before entry of appellant’s pleas, the military judge amended the specification by replacing the word “methamphetamine” with “methylenedioxymethamphetamine.”  The military judge subsequently convicted appellant of the specification, as amended.
Also, in Specification 8 of Charge III, appellant was charged with possession of heroin with the intent to distribute on 2 November 2002.  He pleaded guilty, excepting out the words “heroin” and “with the intent to distribute,” and substituting the word and letters “tetrahydrocannabinol, THC.”  Prior to findings, the military judge amended the specification to conform to appellant’s plea.  The military judge subsequently convicted appellant of Specification 8 of Charge III, as amended.  The SJAR correctly indicated appellant’s plea by exceptions and substitutions.  However, the SJAR did not correctly advise the convening authority that the specification had been amended and that appellant had been found guilty of the specification, as amended.  To the extent that the SJAR indicates appellant was found guilty by exceptions and substitutions, it is incorrect.  

Finally, appellant was charged with stealing “monetary funds of a value of over $500.00, the property of Private First Class [PFC] ACB” by fraudulently using a Visa bank card on 23 September 2002 (Specification 1 of the Additional Charge).  Prior to appellant’s pleas, the military judge granted the government’s unopposed motion and amended the specification to reflect theft “of merchandise of some value . . . , the property of Radio Shack of Honolulu.”  The SJAR also did not reflect this amendment.

The maximum punishment for larceny of nonmilitary property of a value of $500.00 or less, the offense to which appellant pleaded guilty, includes a bad-conduct discharge and confinement for six months.  Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 46e(1)(b).  However, the maximum punishment for the offense the SJAR reported to the convening authority, larceny of nonmilitary property of a value of more than $500.00, includes a dishonorable discharge and confinement for five years.  Id. at Part IV, para. 46e(1)(d).
Appellant and his trial defense counsel filed no objection to these SJAR errors in their clemency submission.  See Rules for Courts-Martial [hereinafter R.C.M.] 1105 and 1106(f)(4).  Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  The convening authority’s purported approval of more aggravated findings than announced at appellant’s trial is a nullity.  Id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  “We may either affirm only those findings of guilty (or portions thereof) that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002).  We will affirm findings that comport with the military judge’s actual findings and reassess the sentence rather than return appellant’s case for a new review and action pursuant to R.C.M. 1107(g).
LESSER INCLUDED OFFENSE

We also agree with appellate defense counsel that there is some overlap between Specification 10 of Charge III (possession of 25.5 tablets of MDMA with the intent to distribute) and Specification 7 of Charge III (distribution of MDMA).  The stipulation of fact and appellant’s providence inquiry establish that appellant distributed ten of the 25.5 tablets he possessed to an undercover Criminal Investigation Command agent on 2 November 2002.  The remaining 15.5 tablets that appellant possessed with the intent to distribute were discovered the same day during a post-arrest inventory of the contents of his backpack.

Our superior court has concluded that “distribution of a controlled substance necessarily includes possession with intent to distribute, and that Congress did not intend to punish a servicemember twice for essentially the same act.”  United States v. Savage, 50 M.J. 244, 245 (C.A.A.F. 1999) (citing United States v. Brown, 19 M.J. 63, 64 (C.M.A. 1984)).  We have also held that “possession with intent to distribute  . . . is a lesser included offense of distribution . . . , and that the military judge should not [enter] findings of guilty as to both offenses.”  United States v. Thomas, 43 M.J. 903, 904 (Army Ct. Crim. App. 1996); see also United States v. Monday, 52 M.J. 625, 628 n.7 (Army Ct. Crim. App. 1999).  We will cure this error by amending the possession specification to reflect only the number of tablets appellant separately possessed on the same day after the distribution occurred.  See United States v. Wilson, 45 M.J. 512, 512-13 (Army Ct. Crim. App. 1996).
CONCLUSION

The court affirms only so much of the finding of guilty of Specification 4 of Charge III as finds that appellant did, at or near Schofield Barracks, Hawaii, between on or about 1 July 2002 and 8 July 2002, wrongfully use MDMA, a controlled substance, in violation of Article 112a, UCMJ.

The court affirms only so much of the finding of guilty of Specification 6 of Charge III as finds that appellant did, at or near Schofield Barracks, Hawaii, on or about 28 July 2002, wrongfully distribute MDMA, a controlled substance, in violation of Article 112a, UCMJ.
The court affirms only so much of the finding of guilty of Specification 8 of Charge III as finds that appellant did, at or near Schofield Barracks, Hawaii, on or about 2 November 2002, wrongfully possess THC, a controlled substance, in violation of Article 112a, UCMJ.
The court affirms only so much of the finding of guilty of Specification 10 of Charge III as finds that appellant did, at or near Schofield Barracks, Hawaii, on or about 2 November 2002, wrongfully possess 15.5 tablets of MDMA, a controlled substance, with the intent to distribute the said controlled substance, in violation of Article 112a, UCMJ.

The court affirms only so much of the findings of guilty of Specification 1 of the Additional Charge as finds that appellant did, at or near Schofield Barracks, Hawaii, on or about 29 September 2002, steal, by fraudulently using a HSBC Visa Bank Card, merchandise of some value, to wit:  a Flatfoto VGA DSC and a mini butane iron, the property of Radio Shack of Honolulu, in violation of Article 121, UCMJ.

We have considered the other assignments of error and the matters personally submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.
 
The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.
Senior Judge MERCK and Judge WALBURN concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
� The drug 3,4-methylendioxymethamphetamine is also known as ecstasy, a popular drug of abuse among adolescents and young adults because of its combination of hallucinogenic and stimulant effects.  See DEA [Drug Enforcement Agency] Briefs & Background, Drugs and Drug Abuse, Drug Descriptions, at � HYPERLINK "http://www.usdoj.gov/ dea/concern/mdma/mdma020700.htm" ��http://www.usdoj.gov/ dea/concern/mdma/mdma020700.htm� (last visited 8 July 2005).  Ecstasy is a Schedule I controlled substance under federal law, and has been since 1988.  See Schedules of Controlled Substances; Scheduling of 3,4-Methylenedioxy-methamphetamine (MDMA) Into Schedule I of the Controlled Substances Act; Remand, 53 Fed. Reg. 5,156 (22 Feb. 1988) (codified as amended at 21 C.F.R. § 1308.11(d)(11) (2005)); see generally United States v. Reichenbach, 29 M.J. 128 (C.M.A. 1989) (discussing placement of MDMA on Schedule I). 





� Tetrahydrocannabinol is the main active chemical in marijuana.  See Office of National Drug Control Policy, What Americans Need to Know About Marijuana, at � HYPERLINK "http://www.whitehousedrugpolicy.org/publications/pdf/mj_rev.pdf" ��http://www.whitehousedrugpolicy.org/publications/pdf/mj_rev.pdf� (last visited 8 July 2005).





� Methylenedioxyamphetamine is a Schedule I controlled substance under federal law.  See 21 U.S.C. § 812 (listing MDA as a hallucinogenic substance under Schedule I (c)(1)).





� The SJAR and promulgating order reflect the specification as charged.


� See note 1.
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