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MEMORANDUM OPINION
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OLMSCHEID, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of attempted larceny of private property with a value of less than $500.00 (two specifications), making a false official statement, larceny of military property with a value greater than $500.00 (three specifications), larceny of private property with a value of less than $500.00, forgery, and stealing mail matter, in violation of Articles 80, 107, 121, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 907, 921, 923, and 934 [hereinafter UCMJ].  An officer panel sentenced appellant to a bad-conduct discharge, confinement for three years and six months, total forfeitures of all pay and allowances, and reduction to the grade of Private E-1.  The convening authority approved the sentence as adjudged except that he reduced appellant’s sentence to confinement to three years and four months.  
This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  We agree with appellant that the military judge erred in finding appellant guilty of larceny of military property of a value more than $500.00 as specified in Specification 2 of Charge II, because the providence inquiry did not establish that the value of military property taken on any single occasion was of a value greater than $500.00.  We will grant appropriate relief in our decretal paragraph.  Appellant’s other assignments of error merit no relief, but warrant discussion.

LAW
The standard of review to determine whether a guilty plea is provident is if the record reveals a substantial basis in law or fact for questioning the plea.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002); United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  The military judge must make an inquiry of the accused to ensure “that there is a factual basis for the plea.”  Rule for Courts-Martial [hereinafter R.C.M.] 910(e); see also R.C.M. 910(e) discussion.  “It is not enough to elicit legal conclusions.  The military judge must elicit facts to support the plea of guilty.”  Jordan, 57 M.J. at 238.  The facts admitted by the accused must support his guilt to all statutory elements of the offense, as well as any sentence aggravating factors alleged in the specification.  See United States v. Harding, 61 M.J. 526 (Army Ct. Crim. App. 2005).  

DISCUSSION

Specification 2 of Charge II – Larceny
In Specification 2 of Charge II, appellant was charged with stealing military property of a value of more than $500.00.  During the providence inquiry, appellant admitted that, while working in the finance office at Fort Hood, he changed the account number on an allotment form submitted by PVT T, so that the money from the allotment would go into appellant’s bank account.  Appellant received two separate payments of $405.98 before the theft was discovered.  Appellant asserts, and the government agrees, that these facts do not support appellant’s conviction of larceny of military property of a value more than $500.00.

“Under military law, the penalty for the offense of larceny is graduated according to the value . . . of property taken.”  United States v. Rupert, 25 M.J. 531, 532 (A.C.M.R. 1987).  In this case, the maximum sentence appellant faced as a result of being convicted of larceny of military property of a value greater than $500.00 included a dishonorable discharge and ten years of confinement.  Manual for Courts-Martial, United States, 2002 ed. [hereinafter MCM], Part IV, para. 46e(1).  The maximum sentence he would have faced for larceny of military property of a value of less than $500.00 would have included a bad-conduct discharge and confinement for one year.
  Id.  For an accused to be convicted of the former offense, and be subject to the greater penalty, “‘the record must show either that one item of the property stolen has such a value or that several items taken at substantially the same time and place have such an aggregate value.’”  Harding, 61 M.J. at 528 (quoting United States v. Christensen, 45 M.J. 617, 619 (Army Ct. Crim. App. 1997) (quoting Rupert, 25 M.J. at 532).
The facts admitted by appellant during the providence inquiry do not support either conclusion.  Instead, appellant essentially admitted to two separate thefts of under $500.00, one in May and another in June of 2002.  However, the inquiry does establish appellant’s guilt to larceny of military property of a value of less than $500.00.  We will modify the findings and grant appropriate relief in our decretal paragraph.
Specification 1 of Additional Charge II - Larceny
In Specification 1 of Additional Charge II, appellant was charged with larceny of a baby swing.  During the providence inquiry, appellant admitted that he stole a credit card belonging to another soldier from his unit’s mail room.  He then used the stolen credit card to purchase a baby swing from Wal-Mart for $73.00.  Appellant later returned the swing to Wal-Mart for a cash refund because his wife had purchased another one.  Appellant now asserts that his plea was improvident because the plea inquiry did not establish that appellant had the intent to permanently deprive Wal-Mart of the use and benefit of the swing.  See MCM, Part IV, para. 46b.  We disagree.    
During the inquiry involving Specification 1 of Additional Charge II (the theft of the swing), the following colloquy occurred:

MJ:  In Specification 1 [of Additional Charge II] the elements are four [sic].  That is, that on or about the 21st of May 2002, at or near Killeen, Texas, you took, withheld, or obtained certain property.  In this case, it was a baby swing.  You took it from the possession of Wal-Mart here in Killeen, Texas.

The second element is, that the property belonged to Wal-Mart.

The third element is, that the property was of a value of less than $500.

And the fourth and last element in this specification is, that the taking, withholding, or obtaining by you was with the intent permanently [to] deprive or defraud Wal-Mart of the use and benefit of the property, or to permanently appropriate the property to your own use or the use of someone other than the owner. 

. . . . 

Now do you admit that those elements accurately state what you did?

ACC:  Yes sir.
The military judge did not inquire further regarding the element of the intent to permanently deprive the owner of the property.
  

Under these facts, we conclude that the providence inquiry, while minimal, was sufficient.  At the outset, we note that whether appellant had the necessary intent was a factual question that did not require a detailed, supporting explanation.  See United States v. McCarthy, 47 M.J. 162, 165 (C.A.A.F. 1997) (stating that intent is a “classic question of fact”).  Either he had the intent or he did not.  Based on the military judge’s explanation of the offense and appellant’s responses, we are satisfied that appellant understood the elements of larceny, understood that the elements included the intent to permanently deprive Wal-Mart of the use and benefit of the swing, and that appellant affirmatively admitted that he had the requisite intent.  See United States v. Barton, 60 M.J. 62, 65 (C.A.A.F. 2004).  We thus find no substantial basis in law or fact to question the plea.  See Prater, 32 M.J. at 436. 
Specification 2 of Additional Charge I
In Specification 2 of Additional Charge I, appellant was charged with attempted larceny.  Appellant said that, using the same stolen credit card, he  attempted to purchase a trailer hitch, subwoofer and wiring from Wal-Mart.  He was unable to do so only because the card was denied.  When the card was denied, the cashier gave him the receipt and told him to contact his credit card company.  Appellant left the store without the items and tore up the credit card.  Appellant now asserts that his plea to this offense was improvident because the military judge failed to discuss with or elicit from appellant sufficient facts to establish that the property was “of some value.”  See MCM, Part IV, para. 46b(1)(c).  We disagree.
In describing the offense to appellant, the military judge explained that one of the elements was that “you attempted to steal a trailer hitch, subwoofer and wiring, and items totaling an amount less than $500.00 to [sic] Wal-Mart by presenting the credit card of [SW] to pay for the merchandise.”  The military judge further stated that attempted larceny required that appellant “apparently intended to bring about the commission of the offense [of larceny]” and “the elements of larceny are that you took property that belonged to another of a certain value with the intent to permanently deprive or defraud the owner of the use and benefit of the property.”  The military judge later asked appellant “[a]nd you think the elements accurately state and reflect what you did in this case?”  Appellant replied, “Yes, sir.”  The military judge did not specifically ask appellant about the value of these items.

Based on the above facts, we again find that the providence inquiry was minimally adequate as it pertains to Specification 2 of Additional Charge I.  Based on the military judge’s explanation, we conclude that appellant understood the elements, understood that the elements included the fact that the property had some value, and that he admitted that the elements accurately described his conduct.  Furthermore, while appellant never provided the specific value of the property, he described his attempt to purchase the property using a stolen credit card and the fact that he was unsuccessful in obtaining the property when the credit card was denied.  This supports his admission to the elements of the offense, including the fact that the property had “some value.”  Thus, we do not find a substantial basis in law or fact to question the plea.  See Prater, 32 M.J. at 436.   
We have reviewed other matters raised by appellant to include those personally raised under United States v. Grostefon, 12 M.J. 431 (C.M. A. 1982), and find them to be without merit.
CONCLUSION
Accordingly, the court amends and affirms only so much of the findings of guilty of Specification 2 of Charge II as finds that:

In that Private First Class Christopher White, U.S. Army, did, at or near Fort Hood, Texas, between on or about 30 May 2002 and 28 June 2002, steal appropriated funds, military property, of some value, the property of the United States government.  
The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for three years, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  

Senior Judge JOHNSON and Judge KIRBY concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� We note that, even if the government had elected to charge appellant with two separate larcenies of military property of a value of less than $500.00, the maximum punishment appellant would have faced for these charges would have included a  bad-conduct discharge and confinement for two years.





� Later during the inquiry the following exchange took place:





MJ:  Okay.  Counsel for either party believe additional questions are needed?





TC:  Sir, just to be clear.  We did cover the intent to permanently deprive as to the Wal-Mart portion?





MJ:  As to the swing?





TC:  Yes, sir.





MJ:  I think so.





TC:  Then nothing else from the government.





We commend the trial counsel for bringing this issue to the attention of the military judge and strongly encourage all military judges to heed such requests by counsel to augment the providence inquiry.  This is particularly true where, as was apparently the case here, the military judge is not absolutely sure that he has adequately covered a necessary element.








PAGE  
7

