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MEMORANDUM OPINION

-----------------------------------------
CHAPMAN, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of attempted unpremeditated murder, violation of a lawful general regulation (two specifications), carrying a concealed weapon, and wrongful acquisition of a firearm in violation of Articles 80, 92, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 892, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for eighteen years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to the terms of a pretrial agreement, the convening authority approved only fifty-four months of confinement but otherwise approved the sentence as adjudged.  The case is before this court for review pursuant to Article 66, UCMJ.


Appellant asserts that the staff judge advocate’s (SJA) failure to properly advise the convening authority of the correct findings in the SJA’s post-trial recommendation (SJAR) compels a new recommendation and action.  Although we do not fully agree with appellant’s averment, sufficient cause exists to return the case to the convening authority for preparation of a new SJAR and action.

BACKGROUND

During the early morning hours of 21 January 2001, in the parking lot of a bar in Manhattan, Kansas, appellant witnessed an altercation between a civilian, Anthony Mitchell, and a soldier, Private (PVT) Craig Newsome, and a group of PVT Newsome’s friends.  An acquaintance of appellant’s, Antonio Cooper, was also in the parking lot observing the fight.  Appellant looked on as PVT Newsome and his group of friends became aggressive and hostile and formed a “U-shape” around Mr. Mitchell.  The tension of the situation increased when PVT Newsome hit Mr. Mitchell in the back with a board.  Angered by the attack on Mr. Mitchell, appellant went to the trunk of his car and retrieved a loaded handgun.  He tucked the gun inside his pants, pulled his shirt over it, and “walked over to where Antonio Cooper was standing.”  At this point, the fight started to break up and PVT Newsome’s group had left the scene and were walking to their vehicles.  But appellant was still angry so he removed his gun and handed it to Mr. Cooper “intending that [Cooper], himself, would resolve the situation by retaliating against the group because of their actions,” or that Mr. Cooper would pass the weapon to Mr. Mitchell who could get even with PVT Newsome.  When Mr. Cooper received the gun, he handed it to Mr. Mitchell who went after PVT Newsome’s group as they tried to drive out of the parking lot.  Mr. Mitchell then “fired off shots in retaliation for them attacking him.”  
A bullet from one of the shots fired by Mr. Mitchell struck and killed a soldier who was a passenger in a car in which PVT Newsome was also a passenger.  A round from another shot fired by Mr. Mitchell wounded the driver of that vehicle.  Private Newsome was not injured.  

Several months after the shooting, the government referred charges against appellant for, among other offenses, attempting to murder PVT Newsome (Specification 2 of Charge I), violating a lawful general regulation (Specification 3 of Charge III), and unlawfully carrying a concealed weapon (Specification 3 of Charge IV).  Specifically, Specification 2 of Charge I alleged that appellant,

did . . . aid, abet, counsel, command, or procure Anthony S. Mitchell to attempt to murder Craig L. Newsome by means of handing or otherwise procuring a handgun to the said Anthony S. Mitchell and/or stating ‘Kill the Niggers,’ or words to that effect.  The said Anthony S. Mitchell did then attempt to murder the said Craig L. Newsome by shooting at him with a gun.  
Specification 3 of Charge III alleged that appellant,

did . . . violate a lawful general regulation, . . . , by wrongfully bringing an unregistered privately owned firearm, to wit:  a Hi-Point 9mm handgun onto the Fort Riley military installation.  

And, Specification 3 of Charge IV alleged that appellant,

did . . . unlawfully carry on or about his person a concealed weapon, to wit:  a Luger .357 caliber handgun, serial number removed.  


At his court-martial, appellant plead guilty to these specifications by exceptions and substitutions.  Before entering findings, the military judge amended these specifications to conform with appellant’s pleas.  In Specification 2 of Charge I, the military judge deleted the word “command” and the phrase “the said Anthony S. Mitchell and/or stating, ‘Kill the Niggers,’ or words to that effect” and substituted therefor the phrase “Antonio L. Cooper knowing and intending that either Antonio L. Cooper or Anthony S. Mitchell would use the handgun to shoot at or towards Craig L. Newsome.”  In Specification 3 of Charge III, the military judge inserted the words “and loaded” between the words “unregistered” and “privately-owned.”  And, in Specification 3 of Charge VI, the military judge changed the word “Luger” to “Ruger.”  


The SJAR accurately reflected appellant’s guilty pleas, which incorporated these changes, but the SJAR neglected to include these changes in a column marked “FINDING.”
  More important to our decision in this case, however, is that the SJAR also incorrectly summarized Specification 2 of Charge I as a conspiracy to commit murder rather than as an attempt as originally charged.  Appellant entered a plea of guilty to attempted murder, the military judge advised appellant of the elements of attempted murder, and the military judge convicted appellant of attempted murder.

DISCUSSION

Where, as here, the convening authority does not expressly address findings in his action, “he implicitly approves the findings as they are reported to him in the recommendation of the SJA.”  United States v. Diaz, 40 M.J. 335, 343 (C.M.A. 1994); United States v. Henderson, 56 M.J. 911, 912-13 (Army Ct. Crim. App. 2002).  In regard to Specification 2 of Charge I, the SJAR incorrectly advised the convening authority that appellant was convicted of conspiracy to commit murder.  Thus, absent evidence to the contrary, the action taken in reliance on that advice is in error and has no legal effect.  Diaz, 40 M.J. at 337.
  As this court may act only on a finding properly approved by the convening authority pursuant to Article 66(c), UCMJ, we have no authority to review Specification 2 of Charge I.  Id. at 345.  We must take corrective action by either returning appellant’s case to the convening authority for a new recommendation and action or by dismissing the affected specification.  Because this error affects the most serious of the charges against appellant, we elect to return the record for preparation of a new SJAR, so that the convening authority can be properly informed of the actual findings before taking the action that he deems appropriate.


In light of our holding, the SJA will also have the opportunity to include in his new recommendation the military judge’s findings regarding the excepted and substituted language omitted in the original recommendation.


We have considered the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

DECISION

The action of the convening authority, dated 6 December 2001, is set aside.  The record of trial will be returned to The Judge Advocate General for a new recommendation and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.


Judge CLEVENGER and Judge STOCKEL( concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� A common practice found in many jurisdictions has the SJA summarize in the SJAR the offenses in one column, place the letters “NG” or “G” in a corresponding column to indicate an accused’s plea, and use the same two letters in another column to advise the convening authority of the military judge’s findings.  In the instant case, the SJA placed an asterisk or asterisks beside the letter “G” in the “PLEA” column of the three affected specifications indicating footnote explanations (the footnotes contained the excepted and substituted language).  No asterisks appear alongside the letter “G” in the “FINDING” column of each of these specifications.





� The fact that the convening authority relied upon this incorrect advice is also evident in the original order that published his action.  General Court-Martial Order Number 12 (GCMO #12) reported the same erroneous finding.  The “Corrected Copy” of GCMO #12 that reflected the correct offense of attempted murder cannot be deemed to show that the convening authority approved the proper finding.  See Diaz, 40 M.J. at 343.





( Judge Stockel took final action in this case prior to her retirement.
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