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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

MULROONEY, Judge:

The appellant was convicted, before a military judge sitting as a special court martial, of 11 specifications of larceny, in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921.  The appellant was sentenced to a bad-conduct discharge, confinement for 130 days, forfeiture of $639.00 pay per month for five months, and reduction to pay grade E-1.  The convening authority approved the sentence as adjudged, but consistent with the terms of a pretrial agreement, suspended confinement in excess of 120 days for a period of six months from the date of sentence.

After considering the record of trial, the appellant’s assignments of error,
 and the Government’s response, we conclude that the findings and the sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Background

In the course of his duties as a squadron personnelman, the appellant had access to the Navy safe which contained government credit cards and related personal identification numbers (PINs) issued to junior enlisted personnel in the squadron.  The appellant pled guilty to stealing four credit cards with the corresponding PINs from the safe and using those cards on seven different occasions at automatic teller machines (ATM) to steal $3,500.00.

Evidence admitted during the presentencing proceedings established that the appellant had received a prior nonjudicial punishment (NJP) based on a theft of the ATM card of another Sailor and the use of that card to steal money from an ATM.  Prosecution Exhibit 2; Record at 357.

Admission of the Record of NJP


During the presentencing phase of this case, the Government introduced a record of a prior NJP for larceny, in violation of Article 121, UCMJ.  Prosecution Exhibit 2.  There was no defense objection to the exhibit.  Record at 347.  The appellant, for the first time on appeal, urges that the military judge erred in accepting Prosecution Exhibit 2 because the document is silent regarding Booker
/Mack
 advisals.  


In Booker, our superior Court held that records of summary court-martial and NJP were inadmissible at subsequent criminal proceedings unless the accused had the opportunity to consult with counsel prior to making the decision to accept NJP.  The majority opinion noted that a servicemember who elected NJP forfeited the right to counsel that would attach upon a demand for a special or general court-martial.  Because the rationale of the majority was borne of Fifth and Sixth Amendment concerns, it followed that waiver would not be implied.  Thus, the Court imposed a duty upon the military judge to ensure that, even in the absence of an objection, counsel advisal obligations were met.


In Mack, our superior Court had occasion to reevaluate the issues raised in Booker and determined that, in cases such as Middendorf v. Henry, 425 U.S. 25 (1976), the Supreme Court made it clear that when Congress decided that an accused at a summary court-martial would not have a right to be represented by counsel, it impinged upon no Fifth or Sixth Amendment rights.  In Mack, the Court held that the Booker protections remained but should no longer be considered a Constitutional requirement.  Mack, 9 M.J. at 312-13.  The Court justified its continued adherence to the rule as “a practical means of implementing the right to decline nonjudicial punishment.”  Id. at 320.  The lead opinion subtly retreated from its previous view that the military judge must conduct a Booker inquiry where no objection was raised, and set forth its current view that “an accused may properly object to admission of a record of prior nonjudicial punishment” which does not comply with Booker.  Mack, 9 M.J. at 323 (emphasis added).  The Court used the same language in reaffirming its adherence to this approach in United States v. Kelly, 45 M.J. 259, 264 (1996).  


The majority in Mack also held that although ¶ 75b(1) of the Manual for Courts-Martial, United States, 1969 (Revised ed.) contained a clause which purported to waive unraised objections to personnel records in pre-sentencing proceedings, that provision was inapplicable to Booker issues.  Mack, 9 M.J. at 321.  Significantly, the current version of that provision, which still contains this waiver language, now specifically references the Military Rules of Evidence.  Rule for Courts-Martial 1001(b)(2), Manual for Courts-Martial, United States (2002 ed.).  Also highlighted in the decision was the fact that the case was being decided before the effective date of the Military Rules of Evidence. Mack, 9 M.J. at 321.


Manual of the Judge Advocate General, Judge Advocate General Instruction 5800.7C § 0109 (Ch-3, 27 Jul 1998) provides, in pertinent part:

Failure to provide the opportunity for an accused to consult with counsel prior to nonjudicial punishment does not preclude the imposition of nonjudicial punishment; it merely precludes the admissibility of the record of nonjudicial punishment in aggravation at a later court-martial (unless the accused was attached to or embarked in a vessel at the time of the imposition of the nonjudicial punishment).

While there is no question that the language is not permissive in nature, it is equally clear that the prohibition is not related to information about the counseling which may be reflected on the document, but upon whether the accused actually was afforded the opportunity to consult with counsel before submitting to the NJP.  Upon a timely defense objection, the Government could be permitted to present evidence to establish compliance with the advisal requirement and overcome the objection, cf. United States v. McGill, 15 M.J. 242 (C.M.A. 1983), or the document would be excluded upon failure to do so.  In either of these scenarios the correct result is reached at the trial level.  


There is no Constitutional dimension to JAGMAN § 0109, and thus, no justification for elevating the issue beyond a routine evidentiary matter.  The Constitutional underpinnings that motivated our superior Court to create a sua sponte obligation on the part of the military judge in the original Booker case are not present.  Likewise, the record of NJP in the present record does not contain any of the kind or magnitude of facial flaws that troubled the Court in United States v. Dyke, 16 M.J. 426 (C.M.A. 1983).  The document was received during the sentencing phase without objection from the appellant’s trial defense counsel.  This case is similar to United States v. Yarbough, 30 M.J. 1292 (N.M.C.M.R. 1990)(en banc), aff'd, 33 M.J. 122 (C.M.A. 1991), wherein this Court sustained the admission of a facially sufficient record of NJP that was not objected to at the trial level.  See also United States v. Taylor, 12 M.J. 561, 562 (A.C.M.R. 1981); United States v. Beaudion, 11 M.J. 838 (A.C.M.R. 1981).


As a straight evidentiary issue, the matter is squarely within the purview of Military Rule of Evidence 103(a), Manual for Courts-Martial, United States (1998 ed.).  That provision proscribes the assignment of all but plain error regarding evidentiary rulings, absent a timely, specific objection, and a showing of material prejudice. 


The “plain error” doctrine is correctly invoked only to rectify those errors that “’seriously affect the fairness, integrity or public reputation of judicial proceedings.’”  United States v. Fisher, 21 M.J. 327, 328 (1986)(quoting United States v. Atkinson, 297 U.S. 157, 160 (1936)).  It is to be used sparingly, “solely in those circumstances in which a miscarriage of justice would result.”  Fisher, 21 M.J. at 328-29 (citing United States v. Frady, 456 U.S. 152, 163 n.14 (1982)); United States v. Lowry, 33 M.J. 1035, 1038 (N.M.C.M.R. 1991).


On the present record, the admission of this NJP without objection by trial defense counsel does not warrant application of the plain error doctrine.  
Accordingly, the infirmity alleged regarding the record of NJP was waived and on these facts the admission of Prosecution Exhibit 2 did not constitute plain error.

Errors in Legal Officer’s Recommendation

 and Convening Authority’s Action 


The appellant’s second assignment of error relates to mistakes in the Legal Officer’s Recommendation (LOR) and the Convening Authority’s Action.  No prejudice is asserted relative to the cited errors.


There was a plea of not guilty to all charges and specifications at the appellant’s initial arraignment.  Record at 216.  Hearings on several motions were conducted and the Government withdrew the single attempted larceny specification which had been referred under Charge I.  Id. at 290.  Ultimately, guilty pleas were entered pursuant to a pretrial agreement.  Id. at 293.  A clause in the pretrial agreement reflects the withdrawal of Charge I.  Appellate Exhibit XXXII at 6.  The pleas and findings entered were precisely consistent with the terms of the pretrial agreement.  Record at 293, 344.

The LOR erroneously indicated that the appellant’s guilty pleas had been entered under Charges I and II, instead of II and III.  It is clear from the listing of the referenced UCMJ sections and descriptions that the error was a ministerial oversight of assigning incorrect numbers based on the prior withdrawal of the charges.

Moderately more vexing is the legal officer’s inclusion of an eighth larceny specification under (what was actually) Charge II.  The specificity of the pleas as they are set forth in the pretrial agreement, as well as the Convening Authority’s Action, which implemented those terms, are convincing evidence that the charge number discrepancy and extra specification are not substantial and have not resulted in misleading the convening authority.  Lowry, 33 M.J. at 1038.  The convening authority signed the pretrial agreement and understood the structure of the appellant’s pleas.  The appellant received the benefit of his pretrial agreement and has suffered no prejudice on account of the LOR errors.  In the absence of some showing of prejudice, the appellant has provided no basis upon which to grant relief.  United States v. Wheelus, 49 M.J. 283, 289 (1998).


Furthermore, the appellant, through his trial defense counsel did not raise any objection to the LOR.  Failure to object to errors in the recommendation results in waiver of any claim of error in the absence of plain error.  R.C.M. 1106(f)(6).  The appellant bears the burden of establishing plain error, including a showing of specific prejudice.  Wheelus, 49 M.J. at 288.  Under the circumstances of this case, the errors in the LOR are not so “particularly egregious” as to undermine fundamental fairness and to contribute to a miscarriage of justice, United States v. Ruiz, 30 M.J. 867, 869 (N.M.C.M.R. 1990), and so, do not merit plain error treatment.  Based on the foregoing, we find that the appellant has not sufficiently borne his burden to merit relief based upon this assignment of error.  

The appellant also correctly complains that the Court-Martial Order/Convening Authority’s Action, records his guilty pleas as not guilty pleas.  The Government has conceded error and offered no resistance to appropriate relief.  As noted above, the appellant initially pled not guilty, and ultimately pled guilty in accordance with the terms of a pretrial agreement.  Although the posttrial processing in this matter shows an irritating lack of attention to detail, see United States v. Lee, 50 M.J. 296, 298 (1999), it is patently clear that the convening authority understood his obligations under the pretrial agreement and fulfilled them.  The appellant, however, is entitled to have his official records accurately reflect the findings of his court-martial.  See United States v. Graf, 35 M.J. 450, 467 (C.M.A. 1992).  We will order appropriate corrective action in our decretal paragraph. 

Sentence Appropriateness


The appellant contends that his sentence is inappropriately severe and asks that we reassess his sentence and set aside the adjudged bad-conduct discharge.  Sentence appropriateness involves the "'individualized consideration' of the particular accused 'on the basis of the nature and seriousness of the offense and character of the offender.'"  United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982)(emphasis added)(quoting United States v. Mamaluy, 10 C.M.A. 102, 106-07, 27 C.M.R. 176, 180-81 (1959)). 

This record shows the appellant abused the trust that was placed in him when he was granted access to the squadron safe where his command maintained government travel cards.  His actions were repeated, deliberate, and subsequent to an NJP for a similar crime where he was treated leniently in terms of forum choice and sentence at that forum.  Even taking into account his prior record, his commendable payment of restitution, and his acknowledgement of guilt as evidenced in his guilty plea and expressions of remorse during his unsworn statement prior to sentencing, we do not find his sentence to be inappropriately severe.  Art. 66(c), UCMJ.
Conclusion

Accordingly, we affirm the findings and sentence approved below and direct that a supplemental promulgating order be issued which will accurately reflect the appellant’s pleas.


Judge BRYANT concurs.

PRICE, Senior Judge (concurring in the result): 


I agree that no error materially prejudiced the substantial rights of the appellant in this court-martial.  Art. 59(a), Uniform Code of Military Justice, 10 U.S.C. § 859(a).  However, the military judge erred in his admission of Prosecution Exhibit 2, which documents a prior nonjudicial punishment (NJP).  In my view, that evidence was inadmissible per se because there is no evidence of compliance with the requirements of United States v. Booker, 5 M.J. 238 (C.M.A. 1977), as modified by United States v. Mack, 9 M.J. 300 (C.M.A. 1980), and the Manual of the Judge Advocate General, Judge Advocate General Instruction 5800.7C § 0109 (Ch-3, 27 Jul 1998)(JAG Manual).1  Section 0109 of the JAG Manual, in pertinent part, reads:

Failure to provide the opportunity for an accused to consult with counsel prior to nonjudicial punishment does not preclude the imposition of nonjudicial punishment; it merely precludes the admissibility of the record of nonjudicial punishment in aggravation at a later court-martial (unless the accused was attached to or embarked in a vessel at the time of the imposition of the nonjudicial punishment).

(emphasis added).  Because the trial defense counsel did not object to the admission of the exhibit based on the missing foundation, the military judge’s error was forfeited in the absence of plain error.  Rules for Courts-Martial 801(g) and 905(e), Manual for Courts-Martial, United States (1998 ed.); Mil. R. Evid. 103(a) and 103(d), Manual for Courts-Martial, United States, (1998 ed.).  

Given the severity of the appellant's offenses, I find no prejudice and join in affirming the findings and sentence.






   For the Court






   R.H. TROIDL 






   Clerk of Court

�  I. THE MILITARY JUDGE ERRED BY ADMITTING EVIDENCE OF A NONJUDICIAL PUNISHMENT, AND AN EXHIBIT REFERRING TO THAT NONJUDICIAL PUNISHMENT, WITHOUT EVIDENCE OF COMPLIANCE WITH UNITED STATES V. BOOKER, 5 M.J. 238 (1977), AS MODIFIED BY UNITED STATES V. MACK, 9 M.J. 300 (1980).





 II. THE FINDINGS AND SENTENCE BELOW MAY NOT BE AFFIRMED SINCE THE RECORD OF TRIAL REVEALS THAT THE LEGAL OFFICER’S RECOMMENDATION CONTAINS ERRORS AS TO THE CHARGES TO WHICH APPELLANT PLED GUILTY, R.C.M. 1106(d)(3)(A), AND THE CONVENING AUTHORITY’S ACTION ERRONEOUSLY STATES THAT APPELLANT ENTERED NOT GUILTY PLEAS TO ALL CHARGES NOT PREVIOUSLY WITHDRAWN, R.C.M. 1107(b)(3)(A)(I).





 III.  A BAD-CONDUCT DISCHARGE IS INAPPROPRIATELY SEVERE FOR APPELLANT’S MISCONDUCT.





�  United States v. Booker, 5 M.J. 238 (C.M.A. 1977).





�  United States v. Mack, 9 M.J. 300 (C.M.A. 1983).





�  Likewise, although the issue was not raised on appeal, on these facts, the decision made by trial defense counsel to withhold objection does not rise to a level where either prong of Strickland v. Washington, 466 U.S. 668 (1984) would provide a basis for relief.





1  I suggest that military judges raise the issue sua sponte if trial defense counsel pose no objection to such NJP evidence that is inadmissible on its face.  If the defense represents that no objection is posed because it is satisfied that the requirements of Booker and the JAG Manual were complied with, then the military judge may safely proceed.  Trial counsel would be well advised to offer Booker foundation documentation in support of evidence of NJP.  If such documentation, or testimony, does not exist, then the trial counsel should not offer evidence of NJP.  
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