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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial found the appellant guilty, pursuant to his pleas, of conspiracy to commit larceny, larceny, forgery, and receipt of stolen property, in violation of Articles 81, 121, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 921, 923, and 934 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, confinement for five months, forfeiture of all pay and allowances, and reduction to Private E1.  He also recommended that the convening authority suspend the bad-conduct discharge.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for four months, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for automatic review pursuant to Article 66, UCMJ.


The appellant asserts, and the government concedes, that the military judge erred when he announced a finding of guilty to a second forgery specification.  The appellant had pled not guilty to the specification, and the military judge conducted no providence inquiry thereon.  Neither counsel objected to the finding at trial, and neither counsel, the court reporter, nor the military judge noticed the error during preparation of the authenticated record.  Unfortunately, the error was compounded by the staff judge advocate’s post-trial recommendation (SJAR), which likewise indicated that the appellant had been convicted of the specification contrary to his pleas.*  The trial defense counsel presented voluminous post-trial matters, but did not comment on the erroneous report of findings.  The promulgating order purports to approve the erroneous finding.  Having found error, we must assess for prejudice. UCMJ art. 59.


First, at the trial level, we find no prejudice to the appellant from the erroneous announcement.  The military judge announced the correct maximum punishment during the providence inquiry, and his recommendation for clemency makes clear that his misstatement as to the findings did not color his sentence deliberations.


On the other hand, we find that the appellant has made a colorable showing of possible prejudice during the post-trial proceedings, and that the convening authority’s highly discretionary clemency function may have been affected.  See United States v. Wheelus, 49 M.J. 283, 289 (1998) (citing United States v. Chatman, 46 M.J. 321, 323-24 (1997)).  Although we could provide meaningful relief at the appellate level, see Wheelus, 49 M.J. at 289, we are hesitant to second-guess the convening authority in this case and reassess the sentence ourselves.  The appellant was a very junior soldier who nevertheless presented complimentary testimony from two seasoned noncommissioned officers at trial, resulting in a sua sponte clemency recommendation from the military judge.  In his post-trial matters, the appellant mustered laudatory letters from numerous additional soldiers, relatives, teachers, and friends in support of his request that his bad-conduct discharge be suspended.  Given the unusually strong support for clemency, the appellant’s relatively minor participation in these offenses, and the multiple errors in the SJAR, we will return the appellant’s case for a new recommendation and action.


The action of the convening authority, dated 10 November 1998, is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* We also note that the SJAR failed to disclose the military judge’s recommendation that the bad-conduct discharge be suspended, in violation of Rule for Courts-Martial 1106(d)(3)(B).  We find no prejudice from this omission, as the appellant’s post-trial submissions emphasized the recommendation, quoted it verbatim, and attached the page from the record of trial containing the recommendation as an enclosure.
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