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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Pursuant to his pleas, the appellant was found guilty by a military judge sitting as a general court-martial of false swearing and adultery, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ]. Contrary to his pleas, the appellant was convicted of one consolidated specification of robbery and attempted armed robbery, in violation of Articles 80 and 122, UCMJ.
  The appellant was found not guilty of carnal knowledge and indecent liberties related to the adultery, and not guilty of a murder and an attempted murder committed during the robbery and attempted robbery, as well as a false official statement made thereafter.  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for twelve years, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for review pursuant to Article 66, UCMJ.


The appellant asserts that the government violated Article 10, UCMJ, when it failed to prosecute his case in a timely fashion, resulting in eighty-seven days of pretrial confinement, and that the military judge abused his discretion by not dismissing the charges.  This speedy trial claim was extensively litigated at trial.  The military judge’s findings of fact and conclusions of law are fully supported by the evidence in the record, and reflect a “sensitiv[ity] . . . to the realities of military practice.”  United States v. Kossman, 38 M.J. 258, 261 (C.M.A. 1993).  He found that the delay between the conclusion of the Article 32, UCMJ, hearing and the completion of the summarized transcript was “unnecessary” but “not too    uncommon[ ]” in light of the complexity of the charges, the length of the hearing, and the experience level and absences of personnel in the office of the staff judge advocate.  He also considered the lack of formal demand for speedy trial and the lack of evidence of prejudice to the appellant in preparing his defense.  Although the military judge’s conclusion that the government’s actions “border[ed] on negligence” may not present a readily definable legal term of art, we are satisfied that he did not abuse his discretion in denying the motion for speedy trial.  Kossman, 38 M.J. at 261 (appellant must establish that the government could readily have gone to trial much sooner, but negligently or spitefully chose not to).


Also worthy of discussion are three errors the appellant did not assert:

Failure of the Staff Judge Advocate to Address Alleged Legal Errors in the Addendum to the Post-Trial Recommendation


The staff judge advocate (SJA) in the addendum to his post-trial recommendation failed to address several clearly labeled legal errors alleged by the appellant in his post-trial matters.  Rule for Courts-Martial 1106(d)(4) [hereinafter R.C.M.] (“the staff judge advocate shall state whether . . . corrective action on the findings or sentence should be taken when an allegation of legal error is raised in matters submitted under R.C.M. 1105 . . . .  The response may consist of a statement of agreement or disagreement with the matter raised by the accused.”); see also United States v. McKinley, 48 M.J. 280, 281 (1998) (To “fully satisfy” R.C.M. 1106, the staff judge advocate should “respon[d] to the effect of: ‘The accused asserted an issue of [ ].  I disagree that [the alleged error occurred] or that corrective action is required.’”).  Despite this omission, remand to the convening authority is not required if we can determine that the allegations of legal error had no merit and that the appellant was not prejudiced by the failure of the SJA to so state.  United States v. Hill, 27 M.J. 293, 296-97 (C.M.A. 1977); United States v. Green, 44 M.J. 93, 95, cert. denied, 117 S. Ct. 171 (1996).  Cf. United States v. Wheelus, __ M.J. __, slip op. (Sept. 30, 1998).

The appellant’s R.C.M. 1105 submission alleges three legal errors:  First, the appellant argued that the findings of guilty were factually insufficient because they were based on the surviving victim’s unreliable cross-racial identification of the appellant (the surviving victim is Hispanic and the appellant is African-American), before and during the robberies and during subsequent improper line-ups.  Trial defense counsel vigorously cross-examined the victim, and presented testimony contradicting her memory of the appellant’s size and his clothing.  He likewise questioned the victim and each witness who participated in her line-up identification to clarify where and how the line-ups were conducted, and why they proceeded with some deviation from normal practice.  We are confident that the military judge well understood the challenges to the victim’s identification of the appellant and that he knew the law of eyewitness identification
 and properly applied that law.  United States v. Prevatte, 40 M.J. 396, 398 (C.M.A. 1994).  We ourselves are confident of the verdict.  United States v. Turner, 25 M.J. 324 (C.M.A. 1987) (when testing for factual sufficiency, this court must, after weighing the evidence and making allowances for not having seen the witnesses in person, be convinced that an accused is guilty beyond a reasonable doubt).  On appeal, the appellant renews his challenge of the line-up in a matter personally asserted under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), arguing for the first time that the line-up should have been suppressed because it was “unlawful” as defined by Military Rule of Evidence [Mil. R. Evid.] 321(b)(1).  His objection to the admissibility of the line-up was waived under Mil. R. Evid. 321(c)(2)(A).

Second, the appellant asserted for the first time post-trial, without providing any evidence, that his court-martial lacked jurisdiction over him because the offenses occurred off any military installation and were being investigated by civilian police authorities.  We disagree.  Solorio v. United States, 483 U.S. 435 (1987); UCMJ art. 5; R.C.M. 201(a)(2); R.C.M. 201(d)(3) (when offense is triable by court-martial and another sovereign, the determination which sovereign will exercise jurisdiction is not a right of the accused); R.C.M. 203.

Finally, the appellant renewed his Article 10, UCMJ, speedy trial motion, discussed, supra, which we have found that the military judge properly denied.

Because we have found that the appellant’s post-trial assertions of legal error have no merit, we find that the SJA would not have provided a favorable recommendation and the convening authority would not have taken corrective action on either the findings or sentence.  Thus, the appellant was not prejudiced by the failure of the SJA to comment on his meritless assertions of legal error.  UCMJ art. 59(a).

Providence of Adultery Plea


The appellant pleaded guilty to Specification 2 of Charge IV (renumbered as Charge III), an adultery specification containing the language, “a female minor not his wife” (emphasis added).  The military judge explained to the appellant and discussed with him the standard elements of adultery, which make no mention of the victim’s age.  See MANUAL FOR COURTS-MARTIAL, UNITED STATES (1995 ed.), Part IV, para. 62b [hereinafter MCM].  Addition of the term “minor” to the specification was not mere surplusage, however, because a conviction of the specification as drafted would trigger the requirements of the federal sexual offender registration program.
  We have reviewed the providence inquiry, and have found no reference to the victim’s status as a minor (her identity as a “dependent” is not indicative of age).  No stipulation of fact was used to aid the explanation of the plea.  We find the appellant’s plea provident only as to adultery with a female, not with a female minor.  We will correct this prejudicial error in our decretal paragraph.

Consolidation of the Robbery Specifications


In his findings as to Additional Charge III, the military judge found the appellant guilty of the first specification of armed robbery as charged under Article 122, UCMJ, and guilty of the second specification by exceptions and substitutions resulting in a finding of attempted armed robbery in violation of Article 80, UCMJ.  Thereafter, the military judge found the two specifications multiplicious for findings and sentence, and purported to consolidate them.


The military judge’s ruling was incorrect.  Attempted robberies or “[r]obberies of different persons at the same time and place are separate offenses and each such robbery should be alleged in a separate specification.”  MCM, Part IV, para. 47c(5).  His remedy was likewise erroneous.  The consolidation resulted in one specification improperly alleging violations of two articles of the UCMJ.  See United States v. Rhodes, 47 M.J. 790, 792 (Army Ct. Crim. App. 1998).


We must test this error for prejudice, however.  UCMJ art. 59(a).  The improperly consolidated specification clearly resulted in a windfall for the appellant, reducing the maximum confinement he was facing from thirty-four years to nineteen years.  For that reason we will, under the unique circumstances of this case, allow the erroneous specification to stand.


We have considered the remaining matters submitted by the appellant pursuant to Grostefon, and find them to be without merit.


The court affirms only so much of the finding of guilty of Specification 2 of Charge IV (renumbered as Charge III) as finds that the appellant did, at Fort Polk, Louisiana, on or about 17 June 1996, wrongfully have sexual intercourse with a female not his wife, in violation of Article 134, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� See discussion infra p. 4.





� See generally Dep't of Army, Pam. 27-9, Military Judges' Benchbook, para. 7-7-2 (30 Sep. 1996).





� See generally The Jacob Wetterling Crimes Against Children and Sexually Violent Offender Registration Program, 42 U.S.C. § 14071 (1994).
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