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MEMORANDUM OPINION
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NOVAK, Judge:


Pursuant to his pleas, the appellant was found guilty by a military judge sitting as a general court-martial of absence without leave [hereinafter AWOL] in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 (1988) [hereinafter UCMJ].  Contrary to his pleas, the appellant was convicted of two specifications each of use of cocaine and larceny in violation of Articles 112a and 121, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for 302 days, forfeiture of $500.00 pay per month for seven months and total forfeitures thereafter, and reduction to Private E1.


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the assignments of error, the government’s replies, and oral arguments.  The appellant asserts inter alia that the military judge became an advocate for the government because, during an interruption of his deliberations, he questioned trial counsel about the victim’s testimony concerning larceny of a notebook (Specification 2, Charge III).  He also claims that because his improper questions uncovered possible relevant testimony, the military judge then abused his discretion by recalling that victim to perfect the government’s case.  In a supplemental assignment of error, the appellant challenges the completeness of the record.  We disagree with all of appellant’s assertions and affirm.


The appellant was charged with stealing a leader’s notebook from his platoon sergeant, Staff Sergeant (SSG) S.  The victim testified that his notebook disappeared from the orderly room while the appellant was present for duty.  Shortly thereafter, the appellant absented himself without leave, and the victim discovered his notebook during an inventory of appellant’s belongings.  He identified the notebook as his by tape marks on the cover and by a pen he found inside.  The notebook contained counseling statements when it disappeared, and the victim found those statements in appellant’s wall locker during the same inventory.  At trial, the victim pointed to two entries that were not his on interior pages of the notebook.  He verified that except for one list made later, the notebook as it appeared at trial was in substantially the same condition as when he found it (the notebook was not seized as evidence upon its discovery; rather, the victim continued to use it until the date of trial).  The notebook was entered into evidence as Prosecution Exhibit 16, but neither the pen nor the counseling statements were marked or offered by either side.  With the permission of the military judge, a photograph of the notebook was substituted for the notebook itself in the record of trial.  Prosecution Exhibit 16 in the record is a photocopy of a photograph of only the outside cover of the leader’s notebook.


After both sides rested and argued, the military judge deliberated for a short time then reconvened the court.  The following colloquy ensued:

MJ:  Trial counsel?  I have a question about Prosecution Exhibit 16 and the testimony of [SSG S].  I looked through Prosecution Exhibit 16 and I don’t see anything that would connect this exhibit to [SSG S].  How does [SSG S] identify this as being his property?

TC:  Sir----

MJ:  I mean, other than the tape mark or whatever it is.  It doesn’t really look like anything to me.

TC:  Sir, he also wrote in the book prior to it being stolen.

MJ:  Are his writings in this book?

TC:  Yes, sir.

MJ:  Did he identify those when he was on the stand?

TC:  No, sir.

MJ:  He said something about some counseling statements.  Were those supposed to have been in the book?

TC:  They were found outside of the book, sir, but---

MJ:  But were they supposed to have been in the book when the book was lost?

TC:  Yes, sir.

MJ:  Were the counseling statements ever introduced into evidence?

TC:  No, sir.

MJ:  The only writings I see in here are just some circled dates and some leaves, things of that nature.  Is that what you’re referring to?

TC:  Yes, sir.

MJ:  Well----

TC:  He did refer to those, sir, when he was talking about the date of the loss.  He was talking about when he was on leave----

MJ:  Is he still here?

TC:  Yes, sir.

The defense counsel did not object to this colloquy.  The military judge recalled the victim, over objection by the defense counsel, and asked him in more detail the same questions he had posed to the trial counsel.  He then gave both counsel the opportunity to examine the victim and argue based on the additional evidence.


A military judge must “scrupulously avoid[ ] even the slightest appearance of partiality.”  United States v. Shackelford, 2 M.J. 17, 19 (C.M.A. 1976).  His conduct at trial requires a delicate balance: he must pursue the truth and clarify factual uncertainties without appearing to tilt to the prosecution or assist the conviction.  United States v. Dock, 40 M.J. 112, 128 (C.M.A. 1994); United States v. Reynolds, 24 M.J. 261, 264 (C.M.A. 1987).  A military judge’s responsibilities as fact finder give him the discretion, if he desires further information, to either recall a witness or rehear the witness’ recorded testimony even after he has begun deliberating on a case.  See Military Rule of Evidence 614(a) and (b); Rule for Courts-Martial 1006(b) [hereinafter R.C.M.]; and United States v. Lampani, 14 M.J. 22, 26 (C.M.A. 1982)(factors for the judge to consider include, inter alia, delay in the trial, difficulty in obtaining witnesses, materiality of the witness’ testimony, and objections of the parties).  The standard is whether a reasonable person would question the fairness of the trial taking the military judge’s questions and actions “as a whole in the context of [the] trial.”  Reynolds, 24 M.J. at 265; S. Childress & M. Davis, 2 Federal Standards of Review § 12.05 at 12-38 (2d ed. 1992)(cited in United States v. Ramos, 42 M.J. 392, 396 (1995)).  “Greater latitude should be allowed in the conduct of a bench trial than would be permitted in a [jury] trial,” because the judge’s actions would not improperly influence the fact finders.  Cranberg v. Consumers Union, 756 F.2d 382, 392 (5th Cir. 1985).


The military judge’s decision to reconvene the court and ask the trial counsel pointed questions about the substance of a witness’ testimony was ill-advised.  It created the inference that he would rely on the trial counsel’s recollection of the evidence to convict the appellant.  The Manual for Courts-Martial provides no express authority for the military judge to interrupt deliberations and ask substantive questions of either counsel.  Nevertheless, whether construed as re-argument, mere recitations of the victim’s statements, or even proffers of proof, the trial counsel’s statements were not themselves evidence.  Insofar as the military judge’s questions of trial counsel allowed him to ascertain whether the victim could provide material testimony before he recalled him, the questions were not improper and the military judge did not then abuse his discretion by recalling the witness instead of replaying the witness’ recorded testimony.

Even assuming that the military judge’s conduct was error, we find no prejudice.  UCMJ art. 59(a).  The military judge actually recalled the victim, and obtained from the victim sworn testimony covering all the questions the judge had just asked the trial counsel.  During the course of the trial, the military judge made numerous rulings in favor of the appellant, including findings of not guilty to the element of intentionally avoiding a field training exercise in the AWOL specification, to a specification of failure to repair, and to one specification of cocaine use.  We are satisfied that in the context of the trial as a whole, the military judge’s questions to the trial counsel did not create the appearance that he abandoned his impartial role as fact finder.

In oral argument and in a supplemental assignment of error, the appellant claims the record of trial is not substantially complete.  R.C.M. 1103.  He argues that because the military judge and the victim identified specific writings on pages inside the notebook as indicia of the victim’s ownership and the appellant’s possession, photographs of those interior pages are necessary to render the record complete.  We are satisfied that the photograph and the colloquy in the record “adequately describe[] and identif[y]” the stolen item, and that no separate photographs of the referenced pages are necessary.  United States v. Carmans, 9 M.J. 616, 621 (A.C.M.R. 1980).


The remaining assertions of error, to include those raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.


The findings of guilty and the sentence are affirmed.


Senior Judge TOOMEY and Judge CARTER concur.
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