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MEMORANDUM OPINION
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BROWN, Judge:

A military judge sitting as special court-martial empowered to adjudge a bad-conduct discharge convicted the appellant, pursuant to his pleas, of wrongful use of marijuana (five specifications), in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, forfeiture of $617.00 pay per month for two months, and confinement for two months.

This case is before the court for review pursuant to Article 66, UCMJ.  We have examined the record of trial and considered the briefs submitted by the parties, as well as the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  In his sole assignment of error, the appellant alleges that the convening authority should have been disqualified from taking action in his case because the convening authority personally berated and demeaned the appellant regarding the charged offenses.  We find no merit in the appellant’s assignment of error or the Grostefon matters.

BACKGROUND


In return for the appellant’s offer to plead guilty, the convening authority agreed to refer this case to a special court-martial empowered to adjudge a bad-conduct discharge.  The appellant’s guilty plea inquiry and sentencing hearing were unremarkable and legally sufficient.  

In his post-trial recommendation, the staff judge advocate recommended that the convening authority approve the sentence as adjudged.  In the appellant’s submission pursuant to Rules for Courts-Martial 1105 and 1106 [hereinafter R.C.M.], the trial defense counsel requested that the convening authority grant clemency by disapproving fourteen days of confinement.  Since the appellant had already been released from confinement, the trial defense counsel requested converting the clemency to the monetary equivalent—fourteen days’ pay ($479.70).  In his addendum, the staff judge advocate adhered to his original recommendation, which the convening authority approved.  Based on our review of the record, we find nothing remarkable in the post-trial processing of the appellant’s case. 

In support of the assigned error, the appellant submitted seven affidavits,
 which, taken together with other matters in the record and in the appellant’s brief, allege the following:  In the middle of December 1998, the convening authority conducted a command visit to the motor pool where the appellant worked.  The appellant’s brief states that this visit occurred after referral of the charges against the appellant, but before trial.  The appellant’s pretrial agreement, including the quantum portion, is dated the same day as the referral, 9 December 1998.  Therefore, the visit also must have occurred after the convening authority approved the appellant’s pretrial agreement, which included the appellant’s election to be tried by military judge alone. 

According to the affidavits, during his visit to the motor pool, the convening authority observed that the appellant wore no rank insignia and asked the appellant how long he had been in the Army.  The appellant responded that he had failed a urinalysis test and indicated that he was being court-martialed.  The convening authority then allegedly berated the appellant, to include the use of profanity and derogatory comments about the appellant’s parents.  The convening authority also allegedly said that “there is no place in the Army for drugs,” that drug use was “unacceptable,” and that the military had programs to help drug users.  Others present described the convening authority as “loud” and “mad.”  They also indicated that they were “shocked” by the convening authority, thought that he was “demeaning and overbearing,” didn’t think that his actions were “right,” or thought that he “could have been more tactful.”  After an encounter estimated to have lasted from five to twenty minutes, the convening authority departed. 

The record of trial contains no hint of this confrontation.  Likewise, the appellant’s R.C.M. 1105/1106 matters, submitted approximately two months after the incident and six weeks after the trial, fail to mention the matter.  The appellant now raises this issue for the first time on appeal and requests relief in the form of a new staff judge advocate recommendation and action by a new convening authority.

DISCUSSION

Simply stated, the appellant has forfeited the right to consideration of the assigned error by this court.  The appellant failed to raise this matter before trial, at trial, or during post-trial processing.  Furthermore, he has offered no explanation as to why this matter was not raised earlier.  While we are not certain what, if any, explanation would justify the dilatory nature of raising this assigned error, we are convinced that justice is ill-served by intentionally ignoring or foregoing an issue at trial, only to raise it for the first time on appeal.  This court will not entertain or reward such sandbagging tactics.


Considering the issue forfeited, we initially question whether this is the type of issue that merits plain error analysis.  See United States v. Powell, 49 M.J. 460 (1998).  Whether an alleged error occurred during the course of the trial or in post-trial processing, traditional plain error analysis focuses on an error that someone—e.g., counsel, the military judge, or the staff judge advocate—committed in the case.  But cf. United States v. Vorhees, 50 M.J. 494, 499-500 (1999) (testing the qualification of the convening authority to take post-trial action for plain error and finding none where the convening authority confronted the accused prior to trial, where the nature of the confrontation was developed during the providence inquiry, and where the accused failed to object to the convening authority’s taking post-trial action).  In the appellant’s case, we have no indication that any of these parties committed an error.  It appears from the record before us that only the appellant and several fellow soldiers knew of the convening authority’s alleged confrontation with the appellant.  The appellant has offered no explanation or excuse for his failure to raise the issue earlier.  Assuming that the trial defense counsel knew about the confrontation—which, based on the limited record before us, would be pure conjecture on our part—we decline to speculate about possible tactical reasons for not raising the issue in a timely manner. 

Assuming, arguendo, that we must test for plain error, we find none.  To succeed under a plain error analysis, the appellant has the burden of establishing:  

(1) that there was error; (2) that the error was plain or obvious; and (3) that the error materially prejudiced a substantial right of the accused.  See Powell, 49 M.J. at 462-65.  Here, the appellant has failed to meet the first two prongs of Powell.  First, based on what the appellant belatedly presents, we are unconvinced that any legal error occurred.  Perhaps the appellant or his counsel withheld important information about the existence of and details about the convening authority’s confrontation with the appellant.  This is not sufficient to constitute error for purposes of Powell.
  Moreover, the record (including the affidavits) does not establish that the convening authority should have been disqualified because he had “other than an official interest in the case.”  R.C.M. 1107(a) discussion.  

Secondly, if an error occurred, it was far from plain or obvious.  Certainly, based on our review of the record, no one other than the appellant was on notice that anything was amiss.
  

Having found that the appellant failed to meet the first two prongs of Powell, we need not address the third prong, but we question whether the appellant has established prejudice.  The appellant received a favorable referral from the convening authority, received a light sentence from the military judge, and had already served all confinement.  Thereafter, the appellant, without expressing any concerns or reservations about the convening authority’s impartiality or prior involvement, sought clemency from this convening authority through his counsel.  See Vorhees, 50 M.J. at 500.  The appellant’s R.C.M. 1105/1106 submission was very brief—barely two pages with no enclosures.  In the request for clemency, the appellant’s counsel did not request the dismissal of charges or disapproval of the bad-conduct discharge.  Rather, he requested very limited clemency—a rebate of fourteen days’ forfeitures.  The staff judge advocate recommended against clemency and the convening authority agreed.
  We are at a loss to discern any material prejudice under Powell.

Finally, we conclude that, under the facts of this case, the appellant has not developed or alleged any error in post-trial processing that requires us to apply the analytical framework established by our superior court in United States v. Wheelus, 49 M.J. 283 (1998).

Our opinion should not be read to condone the alleged actions attributed to the convening authority.  We find such conduct, if it occurred, to be ill-advised and intemperate at best.  We trust that if the appellant had raised this matter in a timely fashion, the military judge or the staff judge advocate would have conducted an appropriate inquiry and, if warranted, would have fashioned an appropriate remedy. 


Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge VOWELL concur.
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JOSEPH A. NEURAUTER







Clerk of Court

� Defense Appellate Exhibits A through G.  For purposes of our analysis only, we will assume, arguendo, that the affidavits are true and that they collectively capture the substance and tone of the convening authority’s alleged remarks to the appellant. 


� We note that the appellant has not alleged ineffective assistance of counsel.  Had he done so, however, we would have analyzed such an ineffective assistance allegation under Strickland v. Washington, 466 U.S. 668 (1984) and its progeny, rather than under Powell’s plain error framework.


 


� The convening authority confronted the appellant in mid-December 1998 and took action on the case on 22 February 1999, some two months later.  The record of trial and post-trial matters were devoid of any mention of the earlier confrontation.  Given the passage of time and a commanding general’s myriad duties, we question whether the convening authority would have recalled the prior confrontation when he performed his post-trial functions.





� As Grostefon matters, the appellant has asked this court to consider only his R.C.M. 1105/1106 submission.  It appears to this court that the trial defense counsel, having very little material to work with, presented the strongest clemency case that he could.  We consider the appellant’s Grostefon matters to be very weak and, as noted earlier, without merit.
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