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MEMORANDUM OPINION
--------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of the sale of military property of the United States (two specifications), and larceny of military property, in violation of Articles 108 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 908 and 921 [hereinafter UCMJ].  The military judge sentenced appellant to be reduced to Private E-1, confinement for eleven months, and a bad-conduct discharge.  This case is before the court for review pursuant to Article 66, UCMJ. 
In a single assignment of error, appellant asserts that the staff judge advocate (SJA)’s recommendation (SJAR) failed to mention the military judge’s recommendation to waive automatic forfeitures for the benefit of appellant’s wife.  We agree and determine this error was plain, but find the convening authority had actual knowledge of the recommendation and the plain error did not affect appellant’s substantial rights.  This issue merits brief discussion but no relief.  

DISCUSSION
After announcing appellant’s sentence, the military judge said, “the court recommends the convening authority waive the automatic forfeitures in this case and direct their payment to [appellant]’s wife.”  On 9 May 2007, only three days after the court-martial, appellant’s defense counsel filed a request, through the SJA, to the convening authority, requesting both a deferment and a waiver of automatic forfeitures under Article 58b, UCMJ.  The defense counsel’s request specifically cited the military judge’s recommendation to waive automatic forfeitures and give them to appellant’s wife.  On 14 May 2007, the SJA forwarded the request to the convening authority and recommended the convening authority disapprove both the deferral and the waiver of forfeitures.  Contrary to the SJA’s recommendation, the convening authority partially granted appellant’s request by deferring the forfeitures, effective 20 May 2007, until the date of initial action by the convening authority, or until the expiration of appellant’s term of service (ETS), whichever was earlier. 
The SJAR was served on appellant’s defense counsel on 2 June 2007.  The SJAR did not refer to the military judge’s recommendation to waive automatic forfeitures.  Appellant’s defense counsel filed appellant’s Rule for Courts-Martial (R.C.M.) 1105 matters, dated 2 July 2007, wherein appellant again requested the convening authority approve waiver of automatic forfeitures to be paid to appellant’s wife.  The R.C.M. 1105 matters failed to address the military judge’s recommendation and failed to raise the omission in the SJAR as error.  On 8 July 2007, the convening authority took action, approving the adjudged sentence. 
Rule for Courts-Martial 1106(d)(3)(B) states that the SJAR “shall include concise information as to . . . [a] recommendation for clemency by the sentencing authority, made in conjunction with the announced sentence.”  Clemency recommendations by the military judge “must be brought to the attention of the convening authority to assist him in the action to take on the sentence.”  United States v. Lee, 50 M.J. 296, 297 (C.A.A.F. 1999).  Generally, if trial defense counsel fails to comment on errors in the SJAR, an accused “shall waive later claim[s] of error with regard to such matter[s] in the absence of plain error.”  R.C.M. 1106(f)(6).  The Court of Appeals for the Armed Forces (CAAF) set forth three elements for the plain error test:  (1) that there was an error; (2) that the error was plain, that is, clear or, equivalently, obvious; and (3) that the plain error affected substantial rights.  United States v. Powell, 49 M.J. 460, 463-64 (C.A.A.F. 1998).  Where the SJA fails to inform the convening authority of the sentencing authority’s clemency recommendation, our superior court has found plain error.  See United States v. Clear, 34 M.J. 129, 132 (C.M.A. 1992).  When an error is committed during the post-trial process, appellant must make a “‘colorable showing of possible prejudice’” resulting from the error in order to obtain relief.  United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998) (quoting United States v. Chatman, 46 M.J. 321, 323-24 (C.A.A.F. 1997)).   

We find the SJA committed plain error by failing to reference the military judge’s recommendation for clemency in the SJAR.  Nevertheless, we find no basis for granting relief because, under the facts of this case, there is no “colorable showing of possible prejudice.”  The convening authority had actual knowledge of the military judge’s recommendation for clemency when appellant’s defense counsel filed his request for deferral and waiver of automatic forfeitures under Article 58b, UCMJ.  The convening authority disagreed with the SJA’s advice and granted appellant relief by deferring forfeitures from 20 May 2007 until 8 July 2007.  We conclude this was an informed decision.  Consequently, the plain error did not materially affect appellant’s substantial rights. 
CONCLUSION

On consideration of the entire record, we hold the findings of guilty and the sentence as approved by the convening authority correct in law and fact.  Accordingly, those findings of guilty and the sentence are AFFIRMED.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

PAGE  
3

