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MEMORANDUM OPINION ON FURTHER REVIEW
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MERCK, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to commit larceny (two specifications), false official statement, and larceny (two specifications), in violation of Articles 81, 107, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 907, and 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for forty-three months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for eighteen 
months,
 and reduction to Private E1.
  On 16 February 2005, this court set aside the action and returned the record of trial to The Judge Advocate General for a new staff judge advocate recommendation (SJAR) and action by the same or a different convening authority.  United States v. Adams, ARMY 20020065 (Army Ct. Crim. App. 16 Feb. 2005) (unpub.).  
The SJAR and action
 having been completed, the record has now been returned to the court for further review in accordance with Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  Appellant asserts, and we agree, that the two conspiracy specifications and the two larceny specifications represent an unreasonable multiplication of charges.  We will grant appropriate relief in our decretal paragraph.
FACTS


The stipulation of fact entered into by the parties contains the following description of the events giving rise to the charges to which appellant pled guilty:

The [a]ccused’s friend, Melanie Schombert, started working at the Shell Gas Station . . . on or about the beginning of June 2001.  Soon after she started working there, Melanie devised a plan to ‘stage’ a robbery of the gas station.  The understanding between the two was that the money (Deutsche Marks [DM]) . . . would be split evenly between them if the accused would go into the gas station and pretend to hold her up and demand all the money.  She would just need to be working her shift alone one night when there would not be a lot of business in the store.  The two of them agreed that Melanie would turn off the security cameras in the gas station store so there would be no record of the person coming in to rob the store.  Melanie convinced the accused that the two would be able to steal about 4,000 DM at least.  The accused was going through some financial problems and Melanie persuaded him that this way he could get some easy fast money to assist him in paying some of his bills.  The accused and Melanie Schombert entered into an agreement with each other to commit the offense of larceny by planning a “robbery.”

On the night of 29 July 2001, the accused approached PFC Robert Miller . . . in their barracks . . . and asked him if he wanted to make some quick money.  PFC Miller replied no at first.  However, the accused continued to make the conspiracy of a robbery appear like it would be instant money for the three of them.  The accused then told PFC Miller of the plan that he and Melanie had devised.  At first, PFC Miller was definitely not interested, however; the accused persisted in trying to convince PFC Miller to assist him.  Finally, the accused succeeded at soliciting PFC Miller into the plan to rob the gas station.  

The accused continued to attempt to convince PFC Miller to commit the robbery.  When he finally persuaded PFC Miller to commit the robbery the accused and PFC Miller entered into an agreement with each other to commit an offense of larceny, an offense under the Uniform Code of [Military] Justice.  Then the two of them drove in another vehicle to the Shell Gas Station about 0130 hrs.  Because there were some customers in the store when they arrived, PFC Miller did not immediately go inside and commit the robbery.  First, the accused stole gas from the gas station by filling up his vehicle and not paying for the gas.  They then parked the car in the parking lot and Melanie came out and started going over the plan again.  She also . . . brought the accused and PFC Miller a stack of D-1 telephone cards with a rubber band around them. . . .   Melanie put these cards inside of the car, next to the stick shift.  At this point, PFC Miller started to get nervous and wanted to call it off, but the accused gave him a black ski mask, and told him to calm down.  The accused insisted that no one would get caught and that it was easy money for the three of them.  The accused convinced PFC Miller to continue with the robbery despite PFC Miller’s concerns of getting 
caught. . . .

When the store eventually cleared out, PFC Miller went inside with the ski mask on.  Therefore, the accused committed an overt act toward the purpose of bringing about the object of the conspiracy when he procured the assistance of PFC Miller and gave him a ski mask and then PFC Miller entered the gas station.  The accused also committed an overt act towards the conspiracy between himself and PFC Miller when PFC Miller put on the ski mask and went inside the gas station.  PFC Miller went right up to the counter of the gas station and pretended to have a gun in his pocket with the top of a squirt bottle.  When he reached the counter, Melanie had already put all the money in a bag and handed it to him across the counter.  PFC Miller walked out of the store and got into the car and the accused and PFC Miller drove back to Larson 
Barracks. . . .

When they arrived at Larson Barracks, they went to the accused’s room.  There was over 5,700DMs in the bag.  The accused gave PFC Miller 25% of the money, approximately 1,425DM, the accused kept 25%, approximately 1,425DM, and they saved a remaining 2,850DM for Melanie.  
Appellant’s testimony during the providence inquiry was consistent with this rendition of the facts.  The military judge found appellant guilty of two specifications of conspiracy, one for conspiring with Melanie and one for conspiring with Private First Class (PFC) Miller, and two specifications of larceny, one for theft of the telephone cards and one for theft of the money.  However, the military judge apparently merged the larcenies with the conspiracies for sentencing purposes and ruled that the maximum sentence appellant faced included only fifteen years of confinement.
DISCUSSION
“[T]he principle prohibiting unreasonable multiplication of charges is one that is well established in the history of military law. . . .”  United States v. Quiroz, 55 M.J. 334, 336-37 (C.A.A.F.  2001) (quoting United States v. Quiroz, 53 M.J. 600, 605 (N.M. Ct. Crim. App. 2000)).  “[W]hat is substantially one transaction should not be made the basis for an unreasonable multiplication of charges against one person.”  Rule for Courts-Martial 307(c)(4) discussion.         

Conspiracy Specifications

Article 81, UCMJ, provides that “[a]ny person subject to this chapter who conspires with any other person to commit an offense under this chapter shall, if one or more of the conspirators does an act to effect the object of the conspiracy, be punished as a court-martial may direct.”  The elements of the offense are as follows: 
(1) That the accused entered into an agreement with one or more persons to commit an offense under the code; and 
(2) That, while the agreement continued to exist, and while the accused remained a party to the agreement, the accused or at least one of the co-conspirators performed an overt act for the purpose of bringing about the object of the conspiracy. 
Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM], Part IV, para. 5b.
  

In order to determine the number of conspiracies in a given case, we use a “totality of the circumstances” approach.  United States v. Finlayson, 58 M.J. 824, 827 (Army Ct. Crim. App. 2003).  This involves analyzing a number of factors including:

(1) the objectives and (2) nature of the scheme in each alleged conspiracy; (3) the nature of the charge and (4) the overt acts alleged in each; (5) the time and (6) location of each of the alleged conspiracies; (7) the conspiratorial participants in each; and (8) the degree of interdependence between the alleged conspiracies.
Id.  


Analyzing this case using these factors, we find that appellant entered into only one conspiracy with Melanie and PFC Miller to accomplish one objective:  larceny of money from the gas station.  The nature of the scheme, the overt act alleged, and location of the conspiracy were identical for both specifications.  The time alleged for the two conspiracies overlapped, with the government alleging the agreement with Melanie existed between 1 July 2001 through 30 July 2001 and the agreement with PFC Miller occurred on 30 July 2001.  The only other difference between the two conspiracy allegations was the identity of appellant’s alleged      co-conspirator.  Under these facts, we find that appellant should only have been convicted of a single conspiracy.

Larceny Specifications


Appellant was found guilty of two specifications of committing larceny:  one of the telephone cards and one of the money that PFC Miller took from the gas station.  However, “[w]hen a larceny of several articles is committed at substantially the same time and place, it is a single larceny.”  MCM, Part IV, para. 46c(1)(h)(ii).  The telephone cards and the money were taken at virtually the same time, at the same place, from the same victim.  Thus, appellant should have only been guilty of one larceny.

Accordingly, Specification 1 of Charge I is redesignated as the Specification of Charge I, to read as follows:

In that Specialist Bobby L. Adams, U.S. Army, did, at or near Wuerzburg, Germany, between on or about 1 July 2001 and on or about 30 July 2001, conspire with Melanie Schombert and Private First Class Robert W. Miller to commit an offense under the Uniform Code of Military Justice, to wit:  larceny of German currency, of a value of more than $100.00, the property of Shell Gas Station, and in order to effect the object of the conspiracy the said Specialist Bobby L. Adams, Melanie Schombert, and Private First Class Robert W. Miller did steal German currency of a value of more than $100.00, the property of Shell Gas Station.  

Additionally, Specification 1 of Charge III is redesignated as the Specification of Charge III, to read as follows:

In that Specialist Bobby L. Adams, U.S. Army, did, at or near Wuerzburg, Germany, on or about 30 July 2001, steal German currency, of a value of more than $100.00, the property of Shell Gas Station and approximately ten D-1 cellular telephone cards, of a value of more than $100.00, the property of Shell Gas Station.  

The findings of guilty of Specification 2 of Charge I and Specification 2 of Charge III are set aside and those specifications are dismissed.  The findings of guilty of the Specification of Charge I and the Specification of Charge III, as so amended, and Charges I and III are affirmed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.

Judge JOHNSON and Judge KIRBY concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The reduction of confinement was in accordance with the pretrial agreement.





� The convening authority waived the automatic forfeitures required by Article 58b, UCMJ, for six months.





� The convening authority reaffirmed the action taken by the previous convening authority.





� This provision is unchanged in the 2005, MCM. 
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