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MEMORANDUM OPINION
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SCHENCK, Judge:


A military judge sitting as a general court-martial found appellant guilty, pursuant to his pleas, of conspiracy to commit housebreaking and larceny, desertion, failure to obey a lawful general regulation, larceny, and housebreaking in violation of Articles 81, 85, 92, 121, and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 885, 892, 921, and 930 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for 2 years and 126 days, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved the adjudged sentence, but suspended confinement exceeding 26 months for 26 months.  The convening authority erroneously credited appellant with 106 days of confinement toward his suspended sentence.
  Appellate defense counsel concede that the confinement facility correctly applied appellant’s sentence credit to the unsuspended portion of his sentence to confinement.  See United States v. Williamson, 26 M.J. 835, 836 (A.C.M.R. 1988); see generally United States v. Allen, 17 M.J. 126 (C.M.A. 1984).
Appellant’s case was submitted to this court for review pursuant to Article 66, UCMJ.  We conclude that appellant’s assignment of error is without merit, but the Specification of Charge I must be corrected to more accurately reflect the offense.

Appellant was charged with, pleaded guilty to, and was found guilty of conspiracy to commit larceny and housebreaking.  Facts elicited from appellant during the providence inquiry indicated that some overt acts committed in furtherance of the conspiracy did not transpire as reflected in the conspiracy specification on the charge sheet.  Specifically, appellant did not drive his own car to the location of the housebreaking; a co-conspirator, Private First Class (PFC) Jerry D. Nance, drove PFC Nance’s car.  Also, the other co-conspirator, Specialist (SPC) Jermaine L. Curtis, did not drive appellant’s car to a nearby parking lot, as originally alleged; he sat in PFC Nance’s car as a lookout.  Prior to findings, the military judge directed that the specification be amended to correspond with appellant’s statements during the providence inquiry.  Counsel raised no objections.
The staff judge advocate’s post-trial Rule for Courts-Martial [hereinafter R.C.M.] 1106 recommendation (SJAR) correctly indicated appellant’s guilty plea to the Specification of Charge I.  It did not, however, correctly advise the convening authority of the contents of the amended specification and that appellant had been found guilty of the specification, as amended.  In the R.C.M. 1105 submission, appellant’s trial defense counsel did not object to the erroneous description of the conspiracy offense in the SJAR.

Unless indicated otherwise in the action, a convening authority implicitly approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Thus, the convening authority approved the inaccurate information regarding some overt acts committed in furtherance of appellant’s conspiracy.  The overt acts, as originally alleged and as reflected in the SJAR, are minimally sufficient because they represent a “substantial similarity” with the overt acts elicited during the providence inquiry.
  The mistakes in the SJAR, however, imply that appellant was more culpable than his co-conspirators.  Accordingly, in our decretal paragraph, we will modify the specification to more accurately reflect the conspiracy offense.  We find no possible prejudice based upon the incorrect statement of the offense in the SJAR.  See R.C.M. 1106(f)(6); United States v. Wheelus, 49 M.J. 283, 288-89 (C.A.A.F. 1998).
The court affirms only so much of the findings of guilty of Charge I and its Specification as finds that appellant did, at or near Savannah, Georgia, on or about 8 October 1999, conspire with PFC Jerry D. Nance, U.S. Army, and SPC Jermaine L. Curtis, U.S. Army, to commit offenses under the UCMJ, to wit:  housebreaking and larceny, and in order to effect the object of the conspiracy, PFC Nance did drive PFC Nance’s car through the area surrounding the U.S. Naval Recruiting Station Office, appellant and PFC Nance exited PFC Nance’s car while SPC Curtis sat in the car at a nearby parking lot, appellant and PFC Nance put on masks and gloves and did unlawfully enter the U.S. Naval Recruiting Station Office, PFC Nance waved to SPC Curtis to drive PFC Nance’s car up to the door of the Naval Recruiting Station Office, thereafter PFC Nance and appellant did remove military property, of a value of more than $100, the property of the U.S. Government, from the Naval Recruiting Station Office, by loading it into PFC Nance’s car, and SPC Curtis did then drive PFC Nance’s car away, in violation of Article 81, UCMJ.  The remaining findings of guilty and sentence are affirmed.

Senior Judge HARVEY and Judge BARTO concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR. 







Clerk of Court 
� The convening authority’s initial action and the promulgating order, however, reflect confinement credit in accordance with Army Reg. 27-10, Legal Services:  Military Justice, para. 5-28a (24 June 1996).


� See United States v. Moreno, 46 M.J. 216, 218-19 (C.A.A.F. 1997) (citing United States v. Collier, 14 M.J. 377, 379-80 (C.M.A. 1983)).
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