METIVIER – ARMY 20050615


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

OLMSCHEID, GALLUP, and KIRBY
Appellate Military Judges

UNITED STATES, Appellee

v.

Sergeant RYAN A. METIVIER
United States Army, Appellant

ARMY 20050615
Headquarters, Multi-National Corps, Iraq
Patrick J. Reinert, Military Judge

Colonel Malinda E. Dunn, Staff Judge Advocate (trial)

Colonel W. Renn Gade, Staff Judge Advocate (post-trial)

For Appellant:  Colonel John T. Phelps II, JA; Lieutenant Colonel Kirsten V.C. Brunson, JA; Major Charles A. Kuhfahl, Jr., JA; Captain Julie A. Caruso, JA (on brief).
For Appellee:  Lieutenant Colonel Michele B. Shields, JA; Lieutenant Colonel Francis C. Kiley, JA; Major Arthur L. Rabin, JA, USAR (on brief).
24 July 2007
-----------------------------------------

MEMORANDUM OPINION
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GALLUP, Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of failing to obey a lawful general order, attempting to flee apprehension, damaging military property through neglect, drunken operation of a vehicle, being drunk on duty, and willfully discharging a firearm under such circumstances as to endanger human life, in violation of Articles 92, 95,
 108, 111, 112, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 895, 908, 911, 912, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for eight months, forfeiture of $823.00 pay per month for eight months, and reduction to the grade of Private E1.  

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s reply thereto.  We agree with appellant that the military judged erred in failing to advise appellant of the defense of voluntary intoxication, raised not only on the face of the charge sheet, but upon the facts adduced during the providence inquiry and in the stipulation of fact.  As a result we cannot affirm appellant’s pleas of guilty to the specific intent offenses of willfully discharging a firearm under such circumstances as to endanger human life and attempting to flee apprehension.  We will take corrective action in our decretal paragraph.
DISCUSSION
Our court reviews a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Abbey, 63 M.J. 631, 632 (Army Ct. Crim. App. 2006) (citing United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996)).  We will not disturb a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning the plea.  United States v. Adams, 63 M.J. 223, 226 (C.A.A.F. 2006) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  A providence inquiry into a guilty plea must:  (1) establish that the accused believes and admits he or she is guilty of the charged offenses; and (2) provide a set of factual circumstances—admitted by the accused—which objectively support the guilty plea.  Rule for Courts-Martial 910(e); United States v. Simmons, 63 M.J. 89, 92 (C.A.A.F. 2006); United States v. Barton, 60 M.J. 62, 64 (C.A.A.F. 2004); United States v. Morris, 58 M.J. 739, 742-43 (Army Ct. Crim. App. 2003). 

Moreover, a military judge’s responsibility under Article 45, UCMJ, includes the duty “to explain to the accused the defenses that an accused raises during a providence inquiry.”  Any “inconsistencies and apparent defenses must be resolved by the military judge or the guilty pleas must be rejected.  Where an accused is misinformed as to possible defenses, a guilty plea must be set aside.”  United States v. Zachary, 63 M.J. 438, 444 (C.A.A.F. 2006).  
This case is one where the facts adduced during the providence inquiry did, indeed, raise a defense.  Appellant pleaded guilty to violating a general order not to consume alcohol, being drunk on duty, and driving a five-ton wrecker “while the alcohol concentration in his blood was .10 grams of alcohol per 100 milliliters of blood or greater.”  By their very nature these offenses, and the circumstances under which they occurred, raise the defense of voluntary intoxication as to other specific intent offenses to which the appellant also pleaded guilty; yet the military judge failed to advise appellant of the defense, and failed to resolve whether, under the facts of the case, the defense might be valid.
Our superior court has made clear: 

Voluntary intoxication may, but does not necessarily, negate the specific intent required for some offenses.  It is not a defense to a general-intent crime, but it may raise a reasonable doubt about actual knowledge, specific intent, willfulness, or premeditation when they are elements of the charged offense.  When raising an issue of voluntary intoxication as a defense to a specific-intent offense there must be some evidence that the intoxication was of a severity to have had the effect of rendering the appellant incapable of forming the necessary intent, not just evidence of mere intoxication. 

United States v. Peterson, 47 M.J. 231, 233-34 (C.A.A.F. 1997) (internal quotations and citations omitted).  Appellant’s pleas of guilty to the drunken driving and drunk on duty offenses might alone meet the threshold of “some evidence” of sufficient impairment (as opposed to “mere intoxication”) to raise the defense.  Here, however, appellant’s statements during the providence inquiry go farther still towards establishing a predicate for discussing and resolving the defense of voluntary intoxication with appellant.
Appellant explained to the military judge during the Care inquiry,
 that on the date in which all of his offenses occurred, he was driving in a convoy on a supply route near Bagdad, Iraq.  He and his passenger, another sergeant, were drinking a mixture of Coke and Haji (locally made) whiskey from a Coke can.  When asked by the military judge about the effect of the alcohol, appellant stated, “[i]t impaired my driving.  It impaired my relating to the [military police].  Everything that happened that night, I blame it on that drink.”  
When asked if he “[c]ould have avoided committing the offense” of attempting to flee apprehension, appellant responded, “I definitely could have, Your Honor.  But I think the whole thing would have -- been happened differently if we hadn’t been drinking, Your Honor.”  In explaining why he was guilty of negligent damage to military property, appellant told the military judge that his intoxication caused him to run into the vehicle in front of his in the convoy three times within ten minutes.  
With respect to the drunken driving charge, appellant admitted that his blood alcohol level was .16
 four or five hours after he had been arrested for the charged offenses.  Consequently, appellant admitted the logical implication — that during the actual offenses his blood alcohol level would have been much higher.  Appellant further explained, “like I said before, I didn’t -- I didn’t have the right mind of what I was doing.”  Appellant, although agreeing that he believed the impact of the alcohol was “primarily” on his ability to control his vehicle, accepted as true the reports which said his speech was slurred, his eyes were blood-shot, and that he appeared drunk.  

In addition to pleading guilty to drunken driving and drunk on duty, appellant also pleaded guilty to the specific intent offense of willfully discharging a firearm under such circumstances as to endanger human life.  Appellant’s colloquy with the military judge concerning this offense raised the defense of voluntary intoxication; yet the military judge failed to advise appellant of the existence of the defense and failed to resolve the applicability of the defense to appellant’s plea of guilt.  

Because the military judge failed to discuss or resolve with appellant the issue of a voluntary intoxication defense, the record raises a substantial basis in law or fact for questioning appellant’s plea to the specific intent offense of the willful discharge of a firearm under such circumstances as to endanger human life.  As a result, we cannot affirm appellant’s plea of guilty to Specification 3 of Charge VII.  However, we find that appellant’s description of his conduct during the providence inquiry satisfies the elements and definitions for the general intent offense of reckless endangerment, also in violation of Article 134, UCMJ.  Consequently, we will affirm a plea of guilty to that offense.  United States v. Epps, 25 M.J. 319, 323 (C.M.A. 1987).


We also find a substantial basis in law and fact to question appellant’s plea of guilty to attempting to flee apprehension.  An attempt to commit an offense — as with the willful discharge offense — includes a specific intent element.  Because the military judge erred in failing to discuss the defense of voluntary intoxication and its impact on specific intent, we cannot affirm a plea of guilty to attempting to flee apprehension.  As a result we will dismiss Charge II and its Specification.
CONCLUSION
Accordingly, Charge II and its Specification are set aside and dismissed.  Specification 3 of Charge VII is amended as follows:

In that Sergeant Ryan Alan Metivier, U.S. Army, did, at or near Baghdad, Iraq, on or about 19 February 2005, wrongfully and recklessly engage in conduct, to wit: discharging a M249 Squad Automatic Weapon, into a home along Main Supply Route (MSR) Tampa, conduct likely to cause death or grievous bodily harm to another person.   
As amended, Specification 3 of Charge VII, Charge VII, and the remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and in accordance with the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for seven months, forfeiture of $823.00 pay per month for seven months, and reduction to the grade of Private E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a).    
Senior Judge OLMSCHEID and Judge KIRBY concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Charge II and its Specification alleged the offense of fleeing apprehension, in violation of Article 95, UCMJ.  When announcing his findings to the Specification of Charge II, the military judge found appellant, through exceptions and substitutions, guilty of a specification of the lesser included offense of attempting to flee apprehension, an offense in violation of Article 80, UCMJ.  When announcing his finding in respect to Charge II, however, the military judge failed to state that he found appellant not guilty of a violation of Article 95, UCMJ, but guilty to a violation of the lesser included offense under Article 80, UCMJ.  Rather, he simply stated “Guilty.”  Because our opinion sets aside the findings of guilty to Charge II and its Specification, we will assume that the military judge meant to find appellant not guilty to a violation of Article 95, UCMJ, but guilty to a violation of the lesser included offense under Article 80, UCMJ.     


� United States v. Care, 18 C.M.A. 535, 541, 40 C.M.R. 247 (1969).





� The blood alcohol level required for this offense is .10 or above.  See UCMJ art. 111(b)(3).
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