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CLEVENGER, Judge:

A general court-martial composed of officer members convicted appellant, contrary to her plea, of desertion with intent to shirk important service in violation of Article 85(a)(2), Uniform Code of Military Justice, 10 U.S.C. § 885(a)(2) [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for three years, forfeiture of all pay and allowances and reduction to Private E1.  The case is before us for review pursuant to Article 66, UCMJ.

Appellant assigns three errors but only the issue alleging the ineffective assistance of her detailed trial defense counsel regarding a pretrial agreement merits discussion.  

FACTS
The government charged appellant with desertion, however, appellant pled guilty to the lesser included offense of absence without leave.  During the providence inquiry, appellant admitted that she left her unit, without authority, on or about 18 February 2003 and returned on 16 April 2003.  The military judge found that appellant’s guilty plea was provident.  By pleading not guilty to desertion, appellant denied:  (1) that she deserted her unit with the intent to shirk important service, a deployment to Kuwait in support of Operation Enduring Freedom (OEF); (2) that the service to be performed amounted to important service; and, (3) that she knew she would be required for such service.

Appellant was a 77W, Water Treatment Specialist, assigned to the 62d Quartermaster Company at Fort Hood, Texas.  On 22 January 2003, appellant and other soldiers from her company were attached as a water team to the 263d Maintenance Company which was preparing to deploy in support of OEF.  The service appellant was expected to provide as a 77W involved the critical task of supplying potable water to the soldiers engaged in OEF in Iraq.  Captain (CPT) Snyder, the commander of the 263d Maintenance Company, incorporated the water team into his company as a separate platoon and the water team participated with his company in the Soldier Readiness Program (SRP) to prepare for deployment.  At the completion of the SRP, CPT Snyder identified several soldiers, including appellant, who were not yet fully qualified to deploy.  He scheduled time on a Saturday to make sure that all these soldiers could complete the necessary processing and be ready for deployment.  Appellant should have attended this scheduled event but she did not.  Instead, she left the unit without permission and traveled to her mother’s home in Louisiana.  During the findings portion of her court-martial, appellant testified that her mother, who was supposed to be caring for appellant’s infant daughter, had taken a job and was no longer able to take care of the child.
  Appellant also offered testimony which revealed her state of mind and her knowledge about the pending deployment:

The week before they said we was actually leaving I had to finish SRPing and, I started asking what about -- what about my daughter?  What am I suppose to do with her?  And, you know, no one believed -- told me anything about a family care plan at the time, so I’m like okay we’re suppose to be leaving next week because they say the next week we were actually going to get deployed, so I was like okay.  Am I going to just leave my daughter or -- do -- are they going -- they would wait a while before I go or I didn’t know so ----

Appellant further said, 
I talked to my mom about what was going on.  She didn’t want to tell me that she had a job because, you know, she knew I had enough, you know, on my plate with me being deployed and all but, when I got down there my sister started working so my other sister has her own kids so I was like okay who is going to take care of my daughter, you know, no one is willing to take care of her because she was only three months at the time.  She had some health issues, nothing major but no one was willing to take care of her at that time so I just had to stay there.  I mean I couldn’t choose between, you know, leaving my baby and, you know, [the Accused is crying] -- excuse me, I couldn’t choose leaving my baby and going over there not knowing if I’m going to come back, so I had to stay with my baby.[
]
On this evidence, the members found appellant guilty of desertion as charged
 and adjudged a sentence on 28 August 2003.
  On 29 December 2003, appellant wrote a personal letter for the convening authority to consider before he took his initial promulgating action.  Her message, which was somewhat inconsistent, requested clemency in the form of a sentence reduction to twelve months or less of confinement.  To support her request, she informed the convening authority that there were other prisoners whose sentences to confinement were shorter than hers but whose offenses were the same or greater.  In her clemency request, appellant failed to mention her detailed counsel’s alleged ineffectiveness regarding a pretrial agreement.  The convening authority did not grant any clemency or disapprove the findings. 

POST-TRIAL ALLEGATIONS

On 17 March 2004, appellant signed a sworn affidavit in which she alleged that her detailed trial defense counsel, First Lieutenant (1LT) H, never discussed with her the possibility of making a pretrial agreement with the government.
  She said that she did not learn about the use of pretrial agreements until she was confined and she heard fellow prisoners discussing the agreements reached in their cases.  After hearing these discussions, she stated that she called 1LT H and asked why she “did not have a pretrial agreement in [her] case.”  According to appellant, 1LT H told her that the government had discussed “the possibility of a fifteen month cap on confinement” in exchange for a plea of guilty as charged.  However, since 1LT H “did not believe [appellant] would receive any confinement” at trial, he did not think the proposed agreement would be in her “best interest.”  At the conclusion of her affidavit, appellant alleged:

At no time prior to my trial did [my detailed defense counsel] ever inform me, or was I ever aware, of the possibility of a pretrial agreement.  Since I pled guilty anyway, had I known of the possibility of a pre-trial agreement, and a cap on confinement of fifteen months, I would have gladly submitted the suggested pretrial agreement. 

In response, appellate government counsel filed a motion to attach the sworn affidavit of 1LT (now CPT) H to the record.
  The affidavit is accompanied by a document marked as Attachment A which is a Trial Defense Service form titled “Acknowledgement of Rights Advisement – SPC Tammay [sic] Bell.”  The form is dated 24 June 2003, and it reflects the advice provided to appellant by 1LT H prior to appellant’s court-martial.  Appellant initialed each paragraph of the document including a paragraph which said:
I may submit to the convening authority an offer to plead guilty providing that he will approve no sentence greater then [sic] a stated amount when he takes action on the finding [sic] and sentence in my case.  If the convening authority accepts such an offer, he is bound to reduce my sentence in his action to the agreed limits if the sentence adjudged by the court exceeds those agreed limits.

In his affidavit, 1LT H said that he did tell appellant about the government’s “tentative plea bargain offer” which had a cap of fifteen months but, he said that the government was adamant that appellant had to plead guilty as charged.
  According to 1LT H, appellant, consistent with her trial testimony about the desertion offense, repeatedly asserted that she was not guilty of the alleged desertion and missing movement offenses.  Counsel also said that on at least one occasion, the detailed assistant trial defense counsel, CPT S, who filed appellant’s clemency submission, was present when appellant and counsel discussed plea bargaining.

DISCUSSION

In United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997), our superior court held that “a post-trial evidentiary hearing . . . is not required in any case simply because an affidavit is submitted by an appellant.”  By so doing, the court reaffirmed the holding in United States v. Perez, 18 U.S.C.M.A. 24, 39 C.M.R. 24 (1968), that there was no requirement to hold a factfinding hearing, if, when tested by a “compelling-demonstration standard,” and considering all the evidence in the record from the trial, appellant’s allegations were not credible.  However, before reaching the conclusion that a factfinding hearing is not required, we must be mindful of the six principles established in Ginn when, as happened here, an appellant submits an affidavit alleging ineffective assistance of counsel at trial,  Ginn, 47 M.J. at 248. 

We note that, if true, appellant’s allegation of error would entitle her to relief, so the first of the Ginn principles cannot resolve the error raised by appellant.  Id.

Appellant’s affidavit is sufficiently specific as to the facts she alleges such that we cannot resolve the question before us on a finding of “speculative or conclusory observations” under the second Ginn principle.  Id.

Given that appellant’s affidavit is factually adequate on its face, and without regard for the circumstance that the government strongly contests the matters asserted in that affidavit, we could resolve the question in appellant’s favor under the third Ginn principle.  Id.

However, it is the fourth Ginn principle that most significantly guides our disposition of this issue.  Even though appellant’s “affidavit is factually adequate on its face,” we find that “the appellate filings and the record as a whole ‘compellingly demonstrate’ the improbability of those facts.”  Id.  

Appellant’s record of trial amounts to a great disparagement of her truthfulness.  If during appellant’s testimony some truth slipped out in a moment of emotional weakness, it was merely serendipitous for the government.  Her testimony is a pathetic attempt to ascribe a creditable motive, regard for her young child, for her decision to avoid a pending deployment.
  The members obviously found her unworthy of belief at trial when she denied an intent to shirk important service by not deploying with her unit to Kuwait.  Few unseen things, and fewer written words, could be more certainly improbable than appellant’s affidavit asserting that her counsel never discussed the subject of a pretrial agreement with her.  Accordingly, we “discount those factual assertions” by appellant.  Thus, there is no viable factual basis for a finding of ineffective assistance of counsel. 

Furthermore, the fifth Ginn principle also provides a basis to reject appellant’s claims. At trial appellant expressed her satisfaction with her counsel’s advice after telling the military judge there was no agreement in her case.  Thus, her allegation of ineffective assistance of counsel, based upon her claim of having never been advised by counsel about pretrial agreements either generally or specifically, contradicts her trial statement.  If appellant’s affidavit were an accurate recollection, her response should have been, “I do not understand, what kind of an agreement or promise could there be?” or words to that effect.
  Appellant’s affidavit does not even attempt to set “forth facts that would rationally explain why [she] made such statements at trial.”  Ginn, 47 M.J. at 248.

We find in this record no basis for ordering a factfinding hearing pursuant to Ginn.  Appellant has failed to show that her detailed trial defense counsel provided ineffective assistance in his efforts to represent her.  Strickland v. Washington, 466 U.S. 668 (1984).

We have considered the matters
 personally raised by appellant pursuant to 
United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.
Accordingly, the findings of guilty and the sentence are affirmed.

Senior Judge CHAPMAN( and Judge STOCKEL* concur.
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Clerk of Court

� Appellant had taken her infant daughter to her mother on or about 21 January.  But, in mid-February, appellant learned from one of her sisters that her mother had taken a job that made her mother unavailable to provide child care for appellant’s daughter from seven o’clock in the morning to three o’clock in the afternoon.





� On cross-examination, trial counsel asked, “You stated in your testimony earlier that one of the reasons you went to Louisiana is you said something to the effect of going over there, I didn’t want to go over there, not knowing if I would come back.  Is that what you said?” Appellant replied, “No, I didn’t say that.”





� “Shirk” is defined in Webster’s Ninth New Collegiate Dictionary (1985) as “to evade the performance of an obligation” and its usage is illustrated by the example “shirk one’s duty.”





� The trial counsel argued for reduction to the lowest enlisted grade, total forfeiture of pay and allowances, a bad-conduct discharge, and thirty-six months of confinement.  The defense counsel argued that a reduction, hard labor without confinement, and restriction were appropriate under the circumstances of appellant’s case.  And, with a proper inquiry on the record to support the tactic, he argued that confinement was not appropriate but if the members believed that confinement should be adjudged, they should adjudge a bad-conduct discharge in lieu of any confinement. 





� Brief on Behalf of Appellant, Appendix B. 





� We granted the government’s motion to attach the affidavit to the record of trial.





� As referred on 1 August 2004, appellant was charged with both desertion and missing movement through design, a violation of Article 87, UCMJ.  The missing movement offense was dismissed before trial commenced.





� The court is not unmindful of the great sacrifices made by many single parent soldiers who manage to do their assigned military duties well and also provide good care for their minor children, even during deployments.  Indeed, the Army devotes substantial resources to try to help such parents deal with the often inconsistent demands of soldiering and parenting.  But appellant was using the excuse of parenting to avoid performing her assigned important service.





� The military judge specifically advised appellant earlier in their colloquy, “And if at any time you have questions, feel free to ask them.” 





� In part, appellant plaintively asks: 





Can I please ask one question and get back an honest straight answer, how can someone in the military steal some money/merchandise from the government and get less than a year in jail?  Sometimes they only do half their sentence because [they] get out on parole. Is my mistake that bad [that] I get more time than a [thief], or a drug dealer?





Yes, appellant, deserting to shirk important service is one of the very worst things a soldier could do.  Soldiers voluntarily swear an oath to defend and obey and the nation must be able to rely upon them to do their duty.  As despicable as thieves and drug dealers may be, soldiers who violate their oaths for personal reasons may properly be considered guilty of a more heinous crime.  We should also point out that your crime was not a mistake, like putting on a blue sock instead of a black sock in the dark.  Your crime was the product of a specific intent.  You deliberately chose to avoid the deployment.  Every adjudged sentence is individualized for the offender and the offense and in many cases the theft of money or property, even by a soldier, reasonably could be punished by much less than a year in jail.  In fact, the maximum punishment for some thefts is set at less than one year.  Parole is an Army administrative matter absolutely outside the purview of this court.





( Senior Judge Chapman and Judge Stockel took final action in this case prior to their retirement.
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