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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of larceny (three specifications) in violation of Article 121, 10 U.S.C. § 921 [hereinafter UCMJ].  A panel composed of enlisted members sentenced appellant to a bad-conduct discharge, reduction to Private E1, and a fine of $557.49 or confinement for six months if appellant did not pay the fine.  The convening authority approved the adjudged sentence. 

The case is before us for review pursuant to Article 66, UCMJ.  Appellant assigned several errors and we note an additional error.

As preferred and referred, the government alleged in Specification 1 of the Charge that appellant stole “an M16A2 rifle, a military firearm, of a value of about $449.00.”  Unaccountably, after arraignment and before entry of appellant’s guilty plea, the trial counsel moved to amend the specification to delete the allegation of value.
  Appellant then entered a guilty plea.  

In summarizing the elements of larceny for appellant, the military judge said, 
One, that on or about 29 January 2001, at or near Fort Irwin, California, you wrongfully took certain property, that is, an M16A2 rifle from the possession of the U.S. Government;  
Two, that the property belonged to the U.S. Government; 
Three, that the taking by you was with the intent permanently to deprive the U.S. Government of the use and benefit of the property, or permanently to appropriate the property to your own use or the use of someone other than the U.S. Government; and 
Four, that this property was a military firearm. 
This is not a correct statement of the elements of the offense of larceny under Article 121, UCMJ.  As our court has stated on many occasions, “[i]n order for a guilty plea to be provident, the military judge must explain to the accused the elements of each offense.”  United States v. Peele, 46 M.J. 866, 868 (Army Ct. Crim. App. 1997) (citing United States v. Davenport, 9 M.J. 364, 366 (C.M.A. 1980); United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247, 253 (1969)).  Here, the military judge, perhaps confused by the trial counsel’s inappropriate amendment of the specification, failed in her duty to properly explain to appellant the elements of the offense of larceny.
  Accordingly, the finding of guilty of Specification 1 of the Charge must be set aside.
  As a matter of judicial economy we will dismiss Specification 1 of the Charge. 

An error raised by appellate defense counsel merits discussion.  Counsel correctly asserts that the post-trial recommendation is flawed.  In summarizing the offenses, the staff judge advocate failed to account for his trial counsel’s amendments to the specifications.  The post-trial recommendation does not reflect the deletion of the value alleged in Specification 1 of the Charge nor does it reflect the decrease in the value alleged in Specification 2 of the Charge from $3,578.00 to just “more than $100.00.”
  Furthermore, the amendment to Specification 3, which deletes “and/or U.S. Bank” as the owner of the stolen property, was not reported correctly to the convening authority by the staff judge advocate.  “Of course, the convening authority’s purported implicit approval of these findings was a nullity.”  United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994) (footnote omitted).  

Our disposition of Specification 1 of the Charge negates the post-trial recommendation error as to that specification.  However, the obvious error as to Specification 2 is not eliminated.  The convening authority was never advised that Specifications 1 and 2 were to be considered as a single offense of larceny.  Indeed, in the addendum to the post-trial recommendation, the acting staff judge advocate affirmatively misadvised the convening authority that “the members convicted SGT Hodge of three specifications of larceny.”  Further, given that the staff judge advocate misadvised the convening authority as to the value of the night vision goggles and as to the identify of the potential victim of the larceny alleged in Specification 3, the issue of prejudice to appellant is clearly raised.

However, if, as occurred here, “defense counsel does not make a timely comment on an omission in the post-trial recommendation, the error is waived unless it is prejudicial under a plain error analysis.”  United States v. Scalo, 60 M.J. 435, 436 (C.A.A.F. 2005) (citing R.C.M. 1106(f); United States v. Kho, 54 M.J. 63, 65 (C.A.A.F. 2000)).  This is a low threshold for an appellant to cross but under the circumstances here, we hold that there has not been “some colorable showing of possible prejudice” by appellant.  Scalo, 60 M.J. at 436-37 (citations omitted).  The circumstances of appellant’s offenses, a trusted noncommissioned officer who stole sensitive military property for personal gain and misused the government credit card supply system, no matter how straitened his personal circumstances, merit exemplary punishment.  In our view, the members’ adjudged sentence is most properly characterized as lenient.
  The members did not adjudge confinement (except as an incentive to ensure that appellant paid an adjudged fine equal to the exact dollar value of the money appellant stole from the U.S. Government).  The sentence did not include forfeitures and it did not subject appellant to any mandatory or automatic forfeitures pursuant to Article 58b, UCMJ.  The punitive discharge and reduction are severe punishments with significant consequences but not inappropriately so in this case.  

The other issue raised by appellant is without merit.

The finding of guilty as to Specification 1 of the Charge is set aside and that specification is dismissed.  Only so much of the finding of guilty as to Specification 2 of the Charge as provides that “[appellant] did, at or near Fort Irwin, California, on or about 29 January 2001, steal Night Vision Goggles, military property, of some value, the property of the United States Government” is affirmed.  Only so much of the finding of guilty as to Specification 3 of the Charge as provides that “[appellant] did, at or near Fort Hood, Texas, on or about 27 December 2000, steal $557.49, the property of the United States Government” is affirmed.  The finding of guilty as to the Charge is affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm the sentence. 


Senior Judge BARTO and Judge MAHER concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� The elements of larceny of military property are:





(a)  That the accused wrongfully took, obtained, or withheld certain property from the possession of the owner or of any other person;





(b)  That the property belonged to a certain person;





(c)  That the property was of a certain value, or of some value;





(d)  That the taking, obtaining, or withholding by the accused was with the intent permanently to deprive or defraud another person of the use and benefit of the property or permanently to appropriate the property for the use of the accused or for any other person other than the owner; and,





(e)  That the property was military property.





Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM], Part IV, para. 46b(1) (emphasis added).  Alleging that the stolen property is a firearm, of any value, affects the maximum punishment but does not eliminate the element of value.  See MCM, Part IV, para. 46e(1)(c).





� A trial judge faced with such an anomalous motion by a prosecutor, in effect to amend an apparently valid specification into one that fails to state an offense, could properly have inquired on the record about the government’s purpose for and intention behind making such a motion.  See Rule for Court-Martial [hereinafter R.C.M.] 801(a)(3).  Equally appropriate, given that the property was an M16A2 rifle, the military judge could have used “of some value” as the third element of value in describing the offense of larceny for appellant.  MCM, Part IV, para. 46c(1)(g)(iii).  





� A meritorious issue was raised by defense appellate counsel challenging whether both Specification 1 and Specification 2 of the Charge could stand given that the taking of the rifle and the taking of a pair of night vision goggles, as alleged in Specification 2, occurred at the exact same time and place.  Under these facts, the government should have alleged a single specification of larceny.  MCM, Part IV, para. 46c(1)(h)(ii).  The trial defense counsel misstated the law and never sought any relief on findings from this improper pleading, but the military judge appropriately limited the maximum punishment and instructed the members to treat the two specifications as if there had been a single crime.  





� We will affirm a finding of guilty as to Specification 2 of the Charge alleging the night vision goggles were only of “some value.”  





� The maximum punishment included a dishonorable discharge, confinement for fifteen years, total forfeiture of all pay and allowances, reduction to Private E1, and an unlimited (except by reasonableness and appropriateness on subsequent review) fine.
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