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MEMORANDUM OPINION
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CAIRNS, Judge:

Pursuant to the appellant’s pleas of guilty at a general court-martial, a military judge convicted the appellant of adultery in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 (1988)[hereinafter UCMJ].  After acquitting the appellant of rape for the same act of sexual intercourse which formed the basis of the adultery charge, a panel of officer and enlisted members sentenced him to a bad-conduct discharge, confinement for three months, and a reprimand for the adultery.  The convening authority approved the adjudged sentence.  Before this court, the appellant asserts, inter alia, that the military judge committed plain error by allowing the trial counsel to make an improper presentencing argument.  We disagree and affirm.


The appellant admitted, by his guilty plea and during the plea inquiry, to having sexual intercourse with the spouse of his friend and fellow soldier, Private First Class (PFC) E, who was on a field exercise at the time of the offense.  In response to a report of the incident, PFC E’s commander and squad leader escorted PFC E back from the field, while the exercise was still in progress, to deal with the situation.  Private First Class E testified that since the offense occurred, his relationship with his wife has been strained, he has been fearful for his wife, and he has felt guilty and embarrassed.  As a result of the adulterous conduct, PFC E missed work and was unable to concentrate on duty, particularly when in the field.  Private First Class E testified that he felt betrayed by the appellant because he was a friend and fellow soldier, and “I’m supposed to trust soldiers with my life.”


During her argument on sentence, the trial counsel asserted that PFC E and the Army were the real victims in this case.  In articulating how such an offense impacted this soldier and the mission, the trial counsel asserted that all the panel members undoubtedly had been to the field, and considering what it was like to leave family behind, asked them to: 

Imagine how productive you would be on a deployment, or TDY, field exercise if you couldn’t trust your friends at home with your wife or your husband.  How productive would you be?  And how productive would you be now knowing that a good friend took advantage of your spouse while you were gone? 

The trial defense counsel did not object to the argument.  


The appellant asserts on appeal that the trial counsel’s argument attempted to inflame the passions of the panel and asked the members to place themselves in the position of a relative of the victim, thus inviting them to cast aside their objective impartiality, in violation of principles established in United States v. Schamberger, 1 M.J. 377 (C.M.A. 1976) and United States v. Wood, 40 C.M.R. 3 (1969).


The trial counsel’s argument differs significantly from Wood and Shamberger because she did not ask the members to place themselves in the position of a close relative of the victim.  The trial counsel correctly asserted that PFC E and the Army were the victims, and her argument asked the members to consider the impact of adulterous conduct on the soldier-spouse in this case, specifically the impact of such conduct on his ability to perform the mission.  More than simply asking members to consider victim impact testimony, which is permissible, the argument asked the members to consider matters directly related to an element of the offense, that is, conduct prejudicial to good order and discipline.  Such argument was permissible comment on the evidence.  United States v. Edmonds, 36 M.J. 791 (A.C.M.R. 1993).  Moreover, the argument was in the nature of asking the members to give credibility to PFC E’s testimony regarding the adverse impact this conduct had on him and his unit.  We are convinced that, taken within the context of the entire argument and the evidence in this case, the argument did not inflame the members’ passions or invite them to depart from their objective impartiality.


We have carefully considered the remaining assignment of error and the matters personally submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and we find them to lack merit.       


The findings of guilty and the sentence are affirmed.

Acting Chief Judge Edwards and Judge Kaplan concur.
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