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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.
OLIVER, Chief Judge:

Officer members, sitting as a general court-martial, tried Appellant, a Navy lieutenant commander with over 16 years of active service.  The court-martial took place on various dates in July, August, and September 1995.  Following mixed pleas and a trial on the merits, the court-martial found Appellant guilty of two specifications of rape and two specifications of forcible sodomy, each on divers occasions, both before and after his victim turned 16, and four specifications of committing indecent acts and of taking indecent liberties with his victim, in violation of Articles 120, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 925, and 934.  The victim in all of these offenses was Appellant's adopted stepdaughter, J.D., who was a teenager during the period of the charged offenses.    

The general court-martial sentenced Appellant to confinement for life and forfeiture of $2,500.00 pay per month for 24 months.  Despite the quite serious nature of the charges and the lengthy confinement, the court did not adjudge a dismissal.  On 4 March 1996, the convening authority approved the sentence as adjudged and ordered it executed.  However, as a matter in clemency, the convening authority suspended execution of forfeitures for a period of 24 months contingent on Appellant maintaining an allotment in favor of his wife.

 This case is before us for a second time.  We originally affirmed the findings and sentence in a published opinion on 30 December 1997.  United States v. Davis, 47 M.J. 707 (N.M.Ct.

Crim.App. 1997).  On 30 September 1999, our superior Court set aside that decision and returned the record of trial to the Judge Advocate General of the Navy for submission to the convening authority to conduct a hearing under United States v. DuBay, 17 C.M.A. 147, 37 C.M.R. 411 (1967).  United States v. Davis, 52 M.J. 201, 206-07 (C.A.A.F. 1999).  Specifically, the majority held that, given the competing affidavits and Appellant's "assertion . . . sufficient to demonstrate prejudice," this Court should have ordered a factfinding hearing to determine what legal advice Appellant's attorneys had actually given him.  Id. at 206.  The purpose of this DuBay hearing was to resolve various disputed questions of fact concerning Appellant's contention that he had received ineffective legal representation during his trial.  

A DuBay hearing was conducted in January 2000.  The essential question the military judge considered at the DuBay hearing was: What advice did Appellant's defense counsel give him "regarding his eligibility for retirement if the court-martial did not sentence him to a dismissal?"  Findings of Fact: DuBay Hearing of 21 Jan 2000 at 1, ¶ 2 [hereinafter Findings of Fact].  After hearing testimony from each of the two trial defense counsel (both then out of the military) and Appellant, as well as reviewing earlier affidavits of the parties and other documentary evidence, the military judge entered his findings of fact on 21 January 2000.  After independently reviewing the record of the DuBay hearing and all of the documentary evidence, we adopt the military judge's findings of fact as our own for the purpose of this appellate review.

In his latest brief, Appellant raises four supplemental assignments of error:

I.  DEFENSE COUNSEL DENIED APPELLANT HIS SIXTH AMENDMENT RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL AT SENTENCING BY FAILING TO RESEARCH THE IMPACT OF APPELLANT'S CONVICTION ON [TEMPORARY EARLY RETIREMENT AUTHORITY (TERA)] AND BY UNREASONABLY ADVISING THE APPELLANT TO REQUEST ADDITIONAL CONFINEMENT IN EXCHANGE FOR NO DISMISSAL.

II.  APPELLANT WAS DENIED HIS SIXTH AMENDMENT RIGHT TO   EFFECTIVE ASSISTANCE OF COUNSEL RESULTING IN HIS IMPROVIDENT PLEA TO CARNAL KNOWLEDGE, SODOMY AND INDECENT ACTS WHERE COUNSEL FAILED TO RESEARCH AND EXPLAIN THE EFFECT THE GUILTY PLEA IN THIS CASE WOULD HAVE ON RETIREMENT BENEFITS UNDER TERA.

III.  A SENTENCE TO CONFINEMENT FOR APPELLANT'S NATURAL LIFE IS INAPPROPRIATELY SEVERE WHERE MEMBERS ADJUDGED ADDITIONAL CONFINEMENT DUE TO A MISUNDERSTANDING OF APPELLANT'S ELIGIBILITY FOR RETIREMENT, APPELLANT SERVED THE NAVY FOR SIXTEEN YEARS, AND GOVERNMENT COUNSEL ONLY REQUESTED FORTY YEARS CONFINEMENT.

IV.  DEFENSE COUNSEL'S FAILURE TO INFORM LCDR DAVIS OF THE DETRIMENTAL EFFECTS OF HIS PLEA ON RETIREMENT BENEFITS PREVENTED AN INTELLIGENT PLEA VIOLATING LCDR DAVIS' FIFTH AMENDMENT DUE PROCESS RIGHTS.

After carefully considering the record of the original court-martial, the record of the DuBay hearing and the collateral papers that are now part of the record, and the excellent briefs of the parties, we conclude that the findings are correct in law and fact and that no error materially prejudicial to the substantial rights of Appellant was committed.  Arts. 59(a) and 66(c), UCMJ.  We also find that although Appellant's trial defense counsel could and should have done a better job researching the issue of the virtual impossibility of Appellant receiving retirement benefits under TERA and advising him on his strategic choices, Appellant's counsels' performance did not fall below the applicable professional standards to his substantial prejudice.    

Ineffective Assistance of Counsel

Appellant's fundamental contention is that the legal research and advice of his two defense counsel fell well below the applicable professional standards such that that they provided him with ineffective assistance of counsel.  After careful consideration, we disagree.

The military has an obligation to provide servicemembers with qualified defense counsel; such counsel have a corresponding duty to provide their clients with professional legal representation in all aspects of the trial.  United States v. Scott, 24 M.J. 186, 187-88 (C.M.A. 1987).  In the instant case, Appellant had the benefit of not one, but two qualified and experienced defense counsel to represent him during his general court-martial.  As the military judge found at the DuBay hearing, LCDR Tinker, the "Senior Defense Counsel at NLSO Mid-Atlantic," was a "very experienced trial advocate; LT Frye was also a relatively experienced defense counsel . . . ."  Findings of Fact at 2, ¶ 3.b.  

The U.S. Supreme Court has established a two-pronged test for evaluating allegations of ineffective assistance of counsel during criminal proceedings: (1) deficient performance; and (2) resulting prejudice.  Strickland v. Washington, 466 U.S. 668, 687-88 (1984).  In Scott, our superior Court stated that the military follows the "standards utilized by the federal courts in evaluating claims of ineffective assistance of counsel" in the military.  Scott, 24 M.J. at 188.  The standard of review for both prongs is de novo.  United States v. Wean, 45 M.J. 461, 463 (1997).

(1) Deficient Performance

The first prong of the Strickland test requires a showing that counsel "made errors so serious that counsel was not functioning as the 'counsel' guaranteed the defendant by the Sixth Amendment."  Strickland, 466 U.S. at 687.  An appellant must point to specific errors his defense counsel made which were unreasonable under prevailing professional norms.  See United States v. Cronic, 466 U.S. 648, 666 (1984).  Moreover, the U.S. Supreme Court has emphasized that there is a "strong presumption" that a qualified defense counsel performed his or her duties at an appropriate level of professional competence.  Strickland, 466 U.S. at 690.  "Judicial scrutiny of counsel's performance must be highly deferential."  Id. at 689.  Our nation's highest Court has warned reviewing courts that it is "all too tempting . . . to second-guess" a defense counsel's performance, and that they must try to "eliminate the distorting effects of hindsight."  Id.  Toward this end, the Strickland Court held that "strategic choices made after thorough investigation of law and facts relevant to plausible options are virtually unchallengeable."  Id. at 690.  In addition, the Supreme Court has held that "strategic choices made after less than complete investigation are reasonable precisely to the extent that reasonable professional judgments support the limitations on investigation."  Id. at 690-91.  

The "strategic choice" now at issue is the decision that Appellant made, on advice of both his trial defense counsel, to request during his unsworn statement that the members impose additional years of confinement in exchange for not imposing a dismissal.  During the DuBay hearing, both of Appellant's trial defense counsel testified that, because of the serious nature of the offenses of which the members had found Appellant guilty, the fact that the members necessarily had found him lying in his testimony that his daughter had initially "seduced" him and then willingly engaged in their subsequent sexual activities,
 and the dearth of evidence in extenuation and mitigation, Appellant had few real strategic options in sentencing.  See DuBay Hearing Record at 41 (testimony of Ms. Tinker) and 12 (testimony of Mr. Frye that the defense "didn't have any" case in extenuation and mitigation).  

With respect to the sentencing phase of the trial, our superior Court has stated that "an effective advocate . . . is required to discuss with an accused the various components of a military sentence, . . . and after such counseling and in accordance with his client's wishes, zealously represent his or her client."  United States v. Burt, 56 M.J. 261, 264 (C.A.A.F. 2002).  Appellant's trial defense counsel testified that this strategy, while admittedly unusual, was designed to serve two purposes:  (1) to "keep alive" the "administrative viability" of Appellant retiring under TERA, and thus enable him to better provide financially for his family; and (2) to portray Appellant as primarily concerned with the welfare of his family and thus, by showing his basic humanity to the members, help minimize the overall severity of the sentence, including confinement.  See Findings of Fact at 3, ¶ 3.i.  See also DuBay Hearing Record at 13, 42, 45.  Assuming Appellant was able to avoid a dismissal and an administrative separation, a viable fallback position short of retirement would have been a severance package (including severance pay and limited military benefits).  See Findings of Fact at 3, ¶ 3.e.  The military judge found that Appellant had been an active participant in the decision-making process and had specifically approved of this sentencing strategy.  Id. at 3-4, ¶ 3.k.    

Appellant now contends that the inherent problem with the first purpose is that, based on the written language of the TERA guidelines and the information readily available from experts at the Bureau of Naval Personnel, there was simply "no chance" that he would have been able to retire under TERA.  Since Appellant intended all along to plead guilty to carnal knowledge, sodomy, and committing indecent liberties and indecent acts, there was no possibility that the disciplinary proceedings against him would be "resolved in [his] favor" as the written CNO policy guidance required.  See CNO WASHINGTON DC 251814Z APR 95 (NAVADMIN 093/95), ¶ 7.b.  Therefore, under the then-effective guidelines, Appellant argues that he would never have been allowed to apply for TERA benefits.  Moreover, even if he had been able to successfully navigate both the general court-martial, by avoiding a dismissal, and a subsequent Board of Inquiry (BOI), by avoiding an administrative separation, and then been permitted to apply for retirement under TERA, Appellant argues that there was no possibility whatsoever that the appropriate office at BUPERS would have authorized a TERA retirement for anyone, like him, who had a general court-martial conviction for such serious offenses as these on his record.

We do not find credible Appellant's sworn written statements and testimony at the DuBay hearing that he believed, based on advice from his lawyers, that his TERA retirement benefits would automatically result if the court-martial did not adjudge a dismissal.
  See DuBay Hearing Record at 80 ("I thought it was pretty much a sure thing. . . .  I thought they [the members] had the last word on it.").  Nor do we believe Appellant that he "was never given a hint that" there was even a possibility that he would have to go before a BOI.  Appellant's letter of 14 Feb 1997 at 1; see also DuBay Hearing Record at 81 (testifying that, had he been aware that he would have to face a BOI, he would neither have pled guilty nor requested that the members impose greater confinement in lieu of a dismissal, because he knew "there's absolutely zero chance of anybody going to an Admin Board and getting, you know, anything.")  

Instead, like the military judge who presided over the DuBay hearing, we find that Appellant's counsel advised him, in  "several" separate counseling sessions, that avoiding a dismissal was highly unlikely, and that, even if he were successful in that goal, "he would unquestionably have to go through an administrative discharge process."  Findings of Fact at 2-3, ¶ 3e., 3.f.  We find that Appellant's counsel then advised him that the next step would be to seek approval of his TERA retirement request from BUPERS, and that, here again, approval was highly unlikely.  In other words, in reaching Appellant's ultimate goal, his counsel advised him that there would be a "long road ahead," id. at 3, ¶ 3.f., with a high likelihood of failure at each step of the way.  Finally, we find, as did the military judge, that both counsel reasonably believed that Appellant had "understood this advice."  Id. 

The fact that we find Appellant's credibility highly suspect, however, does not necessarily mean that he was provided effective assistance of counsel.  The military judge also found that, while both his defense counsel "were familiar with NAVADMIN 93/95 and its critical 'resolved in favor' language regarding TERA eligibility," neither counsel contacted BUPERS prior to trial "to obtain an specific [sic] interpretation [of this language] in the case of LCDR Davis."  Id. at 2, ¶ 3.b.  Their advice to Appellant was that BUPERS decided these matters "on a 'case by case' basis."  Id.  In other words, they led Appellant to believe that there was a chance, even if quite remote, to prevail on what everyone agrees was the defense's primary goal:  to obtain military retirement benefits for Appellant's family.  

Appellant has also provided the Court with a letter from Mr. Morgan, the BUPERS legal expert on the application of TERA to officers in Appellant's position.  That letter indicates that Mr. Morgan "knew in 1995 that an officer being separated for misconduct [during the period of Appellant's court-martial] would not be approved for early retirement."  Assistant Legal Counsel (Pers-O6L3) ltr 5800 Pers-O6L3 of 17 Aug 1998 at 2, ¶ 6 (labeled an "Affidavit").  However, it is not so clear that he actually advised LCDR Tinker that there was "no chance" of success.  Mr. Morgan stated that he did not recall whether he and LCDR Tinker discussed or what he advised her on the critical "resolved in favor of the member" language.  Id. at ¶¶ 6, 7.  "However," Mr. Morgan's letter concludes, "I am certain that I would have told her that every case decided under the policy is considered in light of its unique facts."  Id. at 2-3, ¶ 7.  In other words, while Mr. Morgan "knew" that Appellant's request would never be approved, he is "certain" that he advised LCDR Tinker that BUPERS resolved each situation on a case-by-case basis.

In his brief, Appellant makes much of the fact that LCDR Tinker's telephone discussions with Mr. Morgan, the appropriate legal expert at BUPERS, did not take place until after the trial, during the time she was working on Appellant's behalf to prepare a clemency package and to make his case at the BOI.  Moreover, he questions the optimistic way in which his counsel interpreted the critical "resolved in favor" language of the CNO message.  See CNO WASHINGTON DC 251814Z APR 95 (NAVADMIN 093/95), ¶ 7.b.  Although both counsel testified that that provision was one of a number of "gray area[s]" in the TERA guidelines and that TERA benefits were "discretionary," id. at 17, 38, it seems clear to us that, under this language, for Appellant to receive retirement the Government would have to dismiss the charges or a court-martial would have to acquit, of all charges, a servicemember facing disciplinary action.  We find the argument, that "resolved in [his] favor" could also mean the court-martial had decided that the applicant had committed the offenses, but determined not to award a punitive discharge, to be a very weak one.      

While it would have been far better had LCDR Tinker and her co-counsel done more research on this important issue prior to the trial, we must judge them in light of the level of "performance ordinarily expected of fallible lawyers."  United States v. Jefferson, 13 M.J. 1, 6 (C.M.A. 1982), quoting United States v. DeCoster, 624 F.2d 196, 208 (D.C. Cir. 1979).  As much as we would like it otherwise, there are only so many hours in the day.  LCDR Tinker, a highly-experienced defense practitioner at courts-martial and administrative boards, testified that she was well aware of the applicable TERA retirement guidelines.  She and her co-counsel knew, and advised their client, that the likelihood that her client might avoid a dismissal was remote.  Moreover, even after LCDR Tinker had spoken with Mr. Morgan, there was no reason to change her earlier advice that, while approval was highly unlikely, BUPERS made its decisions on a case-by-case basis.  As the Supreme Court observed in Strickland, courts must evaluate the reasonableness of counsel's performance as of the time of the performance.  See Strickland, 466 U.S. at 690.  We are loathe to second-guess and criticize how she and her co-counsel spent the limited time available in preparing for this trial.  As the Supreme Court observed in a similar case: "[Trial defense counsel] could well have made a more thorough investigation than [they] did.  Nevertheless, in considering claims of ineffective assistance of counsel, '[w]e address not what is prudent or appropriate, but only what is constitutionally compelled.'"  Burger v. Kemp, 483 U.S. 776, 794 (1987), quoting Cronic, 466 U.S. at 665 n.38.    

During the DuBay hearing, LCDR Tinker was questioned about the advice she gave to Appellant and the various statements that she put into writing or made on the record, indicating that she was far more optimistic about the possibility of Appellant achieving his ultimate goal than the situation could ever warrant.  For example, she admitted writing in her clemency request to the convening authority that she had been "dismayed" to learn that Appellant would not be allowed to retire, but explaining the use of that term as "puffing" and "advocacy."  DuBay Hearing Record at 48.  

As our superior Court has observed: "When we look for effective assistance . . . we do not scrutinize each and every movement or statement of counsel.  Rather, we satisfy ourselves that an accused has had counsel who, by his or her representation, made the adversarial proceedings work."  United States v. Murphy, 50 M.J. 4, 8 (C.A.A.F. 1998).  With this guidance in mind, we are confident that LCDR Tinker, a trial advocate well versed in the administrative processing of officers, fully understood that the likelihood of success was remote and that avoiding a dismissal was just one step in a long process.  With respect to the advice that she gave Appellant, she testified that "absolutely" she had explained the BOI and TERA processes and the remote chance of complete success to Appellant.  DuBay Hearing Record at 48-49.  While we find that it would have been better had LCDR Tinker emphasized that there was, in reality, no real chance of successfully retiring under TERA on the facts of Appellant's case, we find that her research was adequate and timely and her legal advice reasonable and comprehensive.  In short, we are confident that both Appellant's counsel "made the adversarial proceedings work."  Murphy, 50 M.J. at 8.

The real benefit of Appellant's defense counsel's sentencing strategy, however, was the second part.  Both defense counsel testified that neither they, nor any of the legal experts they knew, thought that there was any real likelihood that the members would not impose a dismissal.  The evidence supports trial defense counsels' view that Appellant had "lost" the members, burning his bridges by his testimony on the merits that contrasted so sharply with the testimony of his victim.  Appellant himself testified that he considered the members "a pretty hostile crowd" and that it was unlikely that he would be able to avoid a dismissal.  Id. at 80.  Thus, the defense needed some way to connect with the members, to portray Appellant as something other than a repeat rapist and forcible sodomizer, who had lied to them on the stand in a feeble attempt to minimize the nature of his egregious criminal conduct.  Both his counsel believed that Appellant's mediocre military record was not likely to help much, particularly since it included an Admiral's Mast for shoplifting (Appellant's testimony that the Admiral's finding that he had committed the offense was erroneous, because it had all been a "mistake" and a "misunderstanding," see Record of Trial at 440, 449-50, did not help his case).   

By requesting additional confinement in exchange for not receiving a dismissal, the defense could reasonably portray Appellant as a selfless husband and father wholly concerned with the welfare of his family.  As the members deliberated on the sentence, his counsel hoped that his demonstrated altruism would come through and, although the members would almost certainly impose a dismissal for his reprehensible pattern of criminal conduct, they would likely recall his selfless concern for his family and reduce the period of time he would serve in confinement accordingly.  Even more likely was the probability that they would adjudge less onerous forfeitures to benefit the family.

Given the desperate situation in which Appellant had placed himself, there is nothing unreasonable or ineffective about this defense strategy.  Moreover, like the military judge, we find that his two defense counsel involved Appellant fully in the decision-making process.  Thus, even if another defense counsel might have devised a more effective strategy, we find that Appellant had knowingly and intelligently approved this one.  In this regard, we note that Appellant was hardly a mere "potted plant" in his own defense.  He had specifically overruled his lawyers' advice on at least two prior occasions, when he rejected pretrial agreements that would have capped his confinement at 10 and 15 years, respectively.  He admits rejecting at least the first of those offers (he testified that he did not recall the second offer), because it would have required him to admit that he had repeatedly forced his adopted, teenage daughter to engage in intercourse and fellatio, admissions he was unwilling to make.  Since he was pleading guilty to several serious lesser offenses, including repeated instances of carnal knowledge and sodomy, a sentencing hearing was certain, no matter what the members decided on findings.  Therefore, we find, as did the military judge, that Appellant's defense counsel engaged him in planning a defense strategy on several separate occasions, both before and after the members entered findings.  Findings of Fact at 3, ¶ 3.f.  We also find that Appellant gave his final approval to the strategy on the morning of the sentencing hearing.  Id., ¶ 3.k.  Here again, we find Appellant's testimony to the contrary to be incredible.

After carefully considering the performance of Appellant's defense counsel in light of the record, we find that it was not deficient.  Appellant admits that his two qualified lawyers met with him to plan his defense on at least seven occasions and represented him zealously, both at trial and during the clemency process.  Given the "strong presumption" of competence and our obligation to defer to the strategic choices made at the time of trial, we have no difficulty concluding that Appellant has not shown that his lawyers rendered ineffective assistance, the first prong of the Strickland/Scott analysis.

(2) Resulting Prejudice
To satisfy the second prong of the test for determining whether relief is appropriate for an allegation of ineffective assistance of counsel, an appellant must demonstrate that he suffered specific prejudice, such that the trial itself was not "fair" and the results stemming from the trial were not "reliable."  Strickland, 466 U.S. at 687.  An appellant must show "that there is a reasonable probability that, but for this deficiency, the result of the [sentencing] proceeding would have been different."  United States v. Bono, 26 M.J. 240, 242 (C.M.A. 1988)(per curiam).

Appellant has consistently contended that, if his defense counsel had informed him that he would have had to go through the administrative process and then would not have been able to retire under TERA, he would never have pled guilty nor have requested that they not adjudge a dismissal in exchange for more years of confinement.  He contends that the unlikely success of this strategy, avoiding a dismissal, turned out to be, in effect, "trad[ing his] life for nothing."  Appellant's Letter of 14 February 1997 at 2.

Although Appellant would wish it otherwise, we find that, even with the best possible defense counsel, the most likely results of this court-martial process were conviction of all the most serious offenses and a sentence approaching the maximum.  This is particularly true given Appellant's refusal to entertain the terms of the offer for a pretrial agreement.  Had Appellant accepted responsibility for having sexual relations with an unwilling victim of tender years, his attorneys would have been able to secure a binding agreement from the convening authority to suspend all confinement in excess of 10 years.  Of course, in such a case, the defense counsel would also have had a candid, fully-repentant accused to present to the court-martial, rather than his largely indefensible version of events with which they actually had to deal.

We acknowledge that it is likely the members of Appellant's general court-martial did exactly what he and his defense counsel asked them to do: sentence him to more years of confinement in exchange for not adjudging a dismissal.  See Davis, 52 M.J. at 206.  Given the terrible crimes of which Appellant was convicted, it is equally reasonable to believe that the members would have adjudged a life sentence in any case, and granted him relief in the areas in which the defense had requested it (no dismissal and limited forfeitures), in the hope (or expectation) that it would benefit Appellant's innocent family.  Unlike in Bono or in other cases where the prejudice is obvious on the record, we conclude that Appellant has not demonstrated that the sentencing proceeding was not fundamentally fair.  Nor has he shown any reasonable probability that the members would have adjudged a lighter sentence as a result of what Appellant now contends was deficient representation.  

Because we find that Appellant has met neither of the two prongs of ineffective assistance of counsel as articulated in Strickland, Scott, and their progeny, we conclude that he is entitled to no relief.

Polk Test

Our superior Court has expanded somewhat on the Strickland analysis discussed above.  As that Court stated in United States v. Grigoruk, 56 M.J. 304, 307 (C.A.A.F. 2002), it now "applies the following three-pronged test to determine if the presumption of competence has been overcome":

(1) Are Appellant's allegations true; if so, "is there a reasonable explanation for counsel's actions?";

(2) If the allegations are true, did defense counsel's level of advocacy fall "measurably below the performance . . . [ordinarily expected] of fallible lawyers?"; and

(3) If defense counsel was ineffective, is there a "reasonable probability that, absent the errors," there would have been a different result.

United States v. Polk, 32 M.J. 150, 153 (C.M.A. 1991).  

Applying this three-pronged test to the facts of this case, we conclude that: (1) for the most part, Appellant's allegations are simply not true.  Moreover, we find, as discussed above, that there is a reasonable explanation for counsel's actions for with respect to those few allegations that contain some truth; (2) the level of professional performance and advocacy that these two trial defense counsel displayed was not below the level we ordinarily expect of imperfect lawyers, whether they practice law in the military or in the civilian world; and (3) even if we are wrong in our conclusion that Appellant's lawyers were not ineffective, we conclude that there was not a reasonable probability that Appellant would have obtained a more advantageous result absent the error.  Therefore, under the three-pronged Polk test as well, we conclude that Appellant is entitled to no relief.  

Additional Assignments of Error
In Appellant's final three assignments of error, he contends that the ineffective assistance his two defense counsel provided him violated his rights under the Fifth and Sixth Amendments to the U.S. Constitution.  We have largely resolved the gravamen of these contentions adverse to Appellant's position in our discussion above.  In any case, we are fully confident that Appellant received competent representation throughout the various stages of his court-martial.  Given the overwhelming evidence of Appellant's guilt, we find that his guilty pleas to the lesser offenses of carnal knowledge, consensual sodomy, and committing indecent acts and taking indecent liberties added virtually nothing to the certainty of his being convicted of the greater offenses.   

Appellant also contends, as he did in his initial brief before this Court, that his sentence was inappropriately severe.  We resolved a similar assignment of error against him in our original decision.  See Davis, 47 M.J. at 715.  In any case, we have considered each of these three additional contentions and determine that none of them entitle Appellant to any relief. 

Conclusion
Accordingly, once again we affirm the findings and sentence, as approved on review below.


Judge VILLEMEZ and Judge HARRIS concur.






   For the Court






   R.H. TROIDL






   Clerk of Court   

Chief Judge OLIVER took final action in this case prior to his retirement on 1 July 2003.

� The actual conflict in the evidence is even more stark than suggested here.  J.D. testified that Appellant began fondling her sexually when she was 8 or 9, and began forcing her to engage in fellatio and sexual intercourse when she "was around 10 or 11 years of age."  Record at 387.  Appellant contends that he never did anything inappropriate with J.D. until, shortly after "she turned 15," when her mother was away, she "came in the room, took her clothes off, climbed into the bed, climbed on top of" Appellant, and then engaged in sexual intercourse.  Id. at 442.  Indeed, in commenting on J.D.'s version, Appellant testified that "none of that was true."  Id. at 446. 


� In this regard, Appellant wrote his appellate defense counsel: "I was informed by LCDR Tinker that I would be allowed to retire if the members did not dismiss me.  I had no idea that there was even a possibility [sic] that I might not be allowed to retire.  I traded my life for nothing."  Appellant's Letter of 14 Feb 1997 at 2.  Although "declare[d] under penalty of perjury," id., we simply do not believe this.  
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