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MEMORANDUM OPINION
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MARCHAND, Chief Judge:

A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of larceny (three specifications), forgery (two specifications), and falsely uttering checks (two specifications), in violation of Articles 121 and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 923 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for twelve months, and reduction to Private E1.  This case is before the court for automatic review under Article 66, UCMJ.

The appellant asserts in his sole assignment of error
 that the military judge failed to grant meaningful credit under United States v. Pierce, 27 M.J. 367 (C.M.A. 1989), for nonjudicial punishment imposed for certain offenses for which he was later convicted by court-martial.  Accepting the government’s concession that the appellant is entitled to complete credit for the prior punishment, we will grant relief.  

FACTS

On 10 December 1997, the appellant was punished under Article 15, UCMJ, for forging the signature of Staff Sergeant (SSG) Forest B. DeGal
 on approximately twenty-one checks between 1 July 1996 and 7 February 1997, and stealing $3,140.00 from SSG DeGal between 1 July 1996 and 7 February 1997.  The appellant’s punishment included a reduction from Sergeant (E5) to Specialist (E4), extra duty for forty-five days, and suspended forfeitures of $692.00 per month for two months.  

At his court-martial, the appellant was convicted of stealing $4,463.00 from SSG DeGal between 20 February 1996 and 22 August 1996 (Specification 2 of Charge I), and of stealing $2,250.00 from SSG DeGal between 23 September 1996 and 7 February 1997 (Specification 3 of Charge I).  These specifications included the larcenies for which appellant previously received Article 15, UCMJ, punishment.  The military judge considered the two larceny specifications as merged with Charge II and its Specifications for sentencing purposes.

The military judge also convicted the appellant of forging the signature of SSG DeGal on thirty checks between 20 February 1996 and 22 August 1996 (Specification 1 of Charge II), and of forging the signature of SSG DeGal on fifteen checks between 23 September 1996 and 7 February 1997 (Specification 2 of Charge II).  These two specifications included the forgeries for which the appellant previously received Article 15, UCMJ, punishment.  

Acknowledging the requirement to award proper sentence credit in accordance with Pierce, the military judge specifically stated on the record that she considered the forty-five days of extra duty given as prior Article 15, UCMJ, punishment when arriving at a sentence, crediting “the forty-five days as forty-five days confinement against [her] adjudged sentence.”  The military judge correctly calculated that the appellant had lost $2,979.00 in pay from 10 December 1997 through 28 September 1998 (the date the sentence was imposed) due to the reduction in rank as part of the appellant’s previous Article 15, UCMJ, punishment.  She was vague, however, in how she awarded credit for the loss of $2,979.00.  While mentioning twice that she gave the appellant credit for his loss of pay, she did not specifically indicate how she awarded credit.  

The appellant postulates that the military judge intended to give the appellant Pierce credit for his loss of pay by not adjudging any forfeiture of pay or allowances.  The appellant asserts that said Pierce credit was “illusory” because his pay and allowances were automatically forfeited during his period of confinement, pursuant to Article 58b, UCMJ, said forfeitures commencing fourteen days after his sentence was adjudged.      

DISCUSSION

An accused who receives nonjudicial punishment for a serious offense may be tried later at a court-martial for the same offense.  UCMJ art. 15(f).  The prior nonjudicial punishment must be considered in determining an appropriate court-martial sentence if raised by the accused at trial.  Id.  Our superior court in Pierce held that in double-punishment cases, “an accused must be given complete credit for any and all nonjudicial punishment suffered:  day-for-day, dollar-for-dollar, stripe-per-stripe.”  Pierce, 27 M.J. at 369.  

The appellant’s prior nonjudicial punishment was clearly before the military judge at his court-martial.  However, we cannot discern whether the military judge awarded meaningful Pierce credit for the appellant’s loss of pay.  We hold that the record of trial does not “clearly establish that all punishments executed under Article 15, UCMJ, [in this case] have been fully restored.”  United States v. Ridgeway, 48 M.J. 905, 907 (Army Ct. Crim. App. 1998).  

The government agrees that the appellant is entitled to meaningful Pierce credit and concurs with the military judge’s calculations that $2,979.00 is due the appellant.  Citing Ridgeway, 48 M.J. at 907, the government suggests that we grant meaningful relief by disapproving a portion of the appellant’s sentence to confinement which he has already served, thus converting the disapproved time to “good time” for pay purposes.  Accordingly, the government recommends that this court reassess the sentence and approve only 268 days of confinement.  We agree with the government’s calculations in arriving at sentence relief that will rectify this error.  

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, and applying the criteria of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for confinement for 268 days, reduction to Private E1, and a bad-conduct discharge.

Senior Judge CAIRNS and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� We have considered the appellant’s personal assertions of error, pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.





� From the record of trial, it is apparent that SSG Forest B. DeGal’s name was misspelled in the Article 15 as Degal.  
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