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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:(

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of failure to report to his place of duty on divers occasions, disrespect to a noncommissioned officer, assault consummated by a battery, breaking restriction (two specifications), and drunk and disorderly conduct, in violation of Articles 86, 91, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886,  891, 928, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge and confinement for four months.  The convening authority approved only so much of the adjudged sentence as provided for a bad-conduct discharge and confinement for three months.  The convening authority credited appellant with fifty-two days of confinement credit against the sentence to confinement.


The case is before this court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s reply thereto.  Appellant asserts, inter alia, and the government concedes, that the staff judge advocate’s post-trial recommendation (SJAR) did not correctly advise the convening authority of the findings of the court-martial.  We agree that corrective action is warranted.

FACTS


Specification 3 of Charge V originally alleged, “In that Private Justin L. Abrahamson, U.S. Army, was, at or near Wiesbaden, Germany, on or about 17 May 2002, drunk and disorderly, which conduct was of a nature to bring discredit upon the armed forces.”  Prior to the announcement of findings, the military judge granted an unopposed government motion to amend the specification by striking the language “which conduct was of a nature to bring discredit upon the Armed Forces.”  The military judge found appellant guilty of the specification as amended.
  

The staff judge advocate’s post-trial recommendation (SJAR) misadvised the convening authority of the court-martial’s finding of the Specification 3 of Charge V by informing the convening authority that appellant was found guilty of the specification as originally alleged, including the language describing the conduct as service discrediting.  See Rule for Courts-Martial 1106(d)(3)(A).  

DISCUSSION


Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  The convening authority’s purported approval of the finding of guilty of Specification 3 of Charge V as originally alleged was error.  See United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  To resolve the issue, we will affirm only the portion of the findings that corresponds to those adjudged at appellant’s trial.


Accordingly, the court affirms only so much of the finding of guilty of Specification 3 of Charge V as follows:

In that Private Justin L. Abrahamson, U.S. Army, was, at or near Wiesbaden, Germany, on or about 17 May 2002, drunk and disorderly.

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms the sentence.  






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Judge Moore took final action in this case prior to her retirement.





� The maximum punishment for drunk and disorderly conduct is confinement for three months and forfeiture of two-thirds pay per month for three months.  Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 73e(3)(c).  The maximum sentence increases to confinement for six months and forfeiture of two-thirds pay per month for six months if it is alleged that the accused was drunk and disorderly “[u]nder such circumstances as to bring discredit upon the military service.”  Id. at para. 73e(3)(b).
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