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VOWELL, Judge:


A general court-martial composed of officer and enlisted members convicted the appellant, contrary to his pleas, of violating a lawful general regulation (four specifications),
 signing a false official document with intent to deceive (three specifications), rape, larceny (two specifications), forcible sodomy (two specifications), adultery (two specifications), and indecent assault (two specifications), in violation of Articles 92, 107, 120, 121, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 907, 920, 921, 925, and 934 [hereinafter UCMJ].  In accordance with his plea, the appellant was also convicted of wrongful use of cocaine, in violation of Article 112a, UCMJ.  The convening authority approved the adjudged sentence of confinement for fifteen years, a dishonorable discharge, forfeiture of all pay and allowances, and reduction to Private E1.  


In this Article 66, UCMJ, appeal, the appellant challenges, inter alia, the jurisdiction of the court-martial that tried him, the military judge’s instructions on constructive force, the legal and factual sufficiency of his convictions of forcible sodomy, and the amendment, over objection, of two specifications after arraignment.  Additionally, he asserts the statute of limitations as a partial defense to his larceny convictions.
   The government concedes that the evidence is legally and factually insufficient to support one of the forcible sodomy convictions and that a portion of one of the larceny specifications falls outside the statute of limitations, but otherwise contends that the assignments of error are without merit.  We accept the government’s concessions of error and will grant the appropriate relief in our decretal paragraph.  We also hold that the military judge erred in permitting the government to make major amendments to two specifications after arraignment.  We reject all the remaining assignments of error.  

BACKGROUND


The appellant was the station commander of the Westlakes Army recruiting station, located in a San Antonio, Texas, shopping mall.  An administrative investigation of recruiting irregularities in that station led to a criminal investigation of the appellant’s conduct with several candidates for enlistment.  This investigation subsequently resulted in preferral of numerous sexual misconduct charges.  After being relieved of duty for these offenses, the appellant wrongfully used cocaine, resulting in the Article 112a, UCMJ, offense to which he pled guilty.  Additionally, a finance audit revealed that the appellant had received basic allowance for quarters (BAQ) and variable housing allowance (VHA) overpayments since 1990.  A subsequent criminal investigation into the overpayments disclosed that the appellant had signed false official documents verifying his entitlement to the payments.  This investigation resulted in the charges of larceny and signing false official documents.  

A.  The Charging and Referral Process


The initial charges against the appellant were preferred on 24 June 1996.  Those charges were similar, but not identical to, those upon which the appellant was ultimately tried.  For reasons not apparent in the record, these specifications were “withdrawn” on 9 July 1996, and another set of charges were preferred the same day.
  The 9 July 1996 charges were also similar, but not identical, to the charges upon which the appellant was tried.  The 9 July 1996 charge sheet alleged, for the first time, that the appellant had committed larceny (Charge V and its specifications).  This charge was based on the appellant’s wrongfully obtaining or withholding BAQ and VHA payments.  The summary court-martial convening authority preferred the 9 July 1996 charges and noted his “receipt” of them on 9 July 1996.
  Government appellate counsel contend that this receipt of charges tolls the statute of limitations for Specification 1 of Charge V, larceny.  


The 9 July 1996 charges were only somewhat longer-lived.  They were dismissed without prejudice on 9 September 1996, after completion of the Article 32(b), UCMJ, investigation.  The charges upon which the appellant was arraigned and tried were preferred on 13 September 1996, were received by the summary court-martial convening authority on that date,
 and were referred to trial by general court-martial on 8 October 1996 by the Commander, U.S. Army Garrison, Fort Sam Houston, Texas, Colonel (COL) J. Michael Hardesty.


The charges were referred for trial by general court-martial convened by General Court-Martial Convening Order (CMCO) Number 7, dated 6 September 1996.  Judge Clervi, who also presided over most of the pretrial motions sessions, arraigned the appellant on 21 October 1996.  On 11 December 1996, in an Article 39(a), UCMJ, session, the government moved to amend the two specifications of adultery.  Unlike the adultery specifications contained in each of the two previous charge sheets, the adultery specifications upon which the appellant was arraigned did not contain the words “a married man.”   Over defense objection, the military judge granted a government motion to amend the defective specifications by inserting those words.  


On 17 December 1996, COL Hardesty selected a new general court-martial panel.  On the list of panel nominees, COL Hardesty made a number of handwritten entries, selecting some individuals as court members whose names did not otherwise appear as nominees.  In some cases, COL Hardesty simply wrote in all or a portion of an individual’s name; in others, he noted a position, but did not include the name of the individual occupying the position.  One such entry read:  “CDR, 187th MED.”   


Subsequently, CMCO Number 9, dated 17 December was prepared.
  Court-Martial Convening Order Number 9 stated:  “All cases referred to the general court-martial convened by Court Martial Convening Order Number 7, this headquarters, dated 6 September 1996, will be brought to trial before the court-martial hereby convened.”  We are satisfied that this language effectuated the convening authority’s intent to substitute the new panel members for the old. 

The name of Lieutenant Colonel (LTC) Joseph Harmon, III, “187th MED BN,” appeared on CMCO Number 9.  His name did not appear on the list of nominees selected by COL Hardesty.  To explain this, we ordered the government to obtain an affidavit from COL Hardesty.  In his two affidavits―the second filed to correct a misstatement in the first concerning LTC Harmon’s first name―COL Hardesty unequivocally stated that he personally knew LTC Harmon, that he knew LTC Harmon was the commander of the 187th Medical Battalion, and that he selected LTC Harmon for court-martial duty based on the criteria of Article 25(d)(2), UCMJ.  He believed that the reason he did not write LTC Harmon’s name on the selection sheet was because he was busy, and expected that the staff judge advocate would fill the name in later.
  Lieutenant Colonel Harmon was one of the court members present for voir dire, and after exercise of all challenges, remained on the court-martial panel that tried the appellant.  


After several approved delays, the appellant’s court-martial next convened on 10 March 1997, pursuant to CMCO Number 7, as amended by CMCO Number 9, as further amended by CMCO Number 4, dated 7 March 1997.
  Although the military judge directed the trial counsel to account for the parties, the trial counsel neglected to mention that the military judge was now Judge Merck, vice Judge Clervi.
  Judge Merck announced that he was properly certified, sworn, and detailed to the appellant’s case.
  Neither the government nor the defense requested voir dire of the military judge, and neither side interposed any challenge against Judge Merck, who presided over the remainder of the trial.  

B.  Evidence on the Merits


The contested charges concerned two separate patterns of misconduct.  The first involved the appellant’s collection of housing allowances; the second involved his treatment of a number of candidates for enlistment processed through his recruiting station.  

1.  The Larceny and False Official Document Charges


On 30 March 1990, the appellant was divorced from his civilian wife, Wanda.  Prior to the divorce, the appellant was receiving BAQ and VHA at the “with dependents” rate.
  At the time of his divorce, his entitlement to BAQ and VHA at the “with dependents” rate ceased.
  Nonetheless, from 1 April 1990 until the error in payment was noted in response to an audit of the appellant’s finance records in December 1995, the appellant continued to receive these payments on a monthly basis.  


On 28 September 1992, the appellant signed a Department of the Army Form 5960, indicating that he was still married to Wanda.  This document was prepared as the result of an annual requirement to recertify entitlement to BAQ and VHA.  On 7 June 1993, the appellant married Sheila, an active duty soldier.
  He did not report either his prior divorce or this marriage to finance.  On 12 July 1995, the appellant signed and submitted a Defense Finance and Accounting Services (DFAS) Form 704 claiming Sheila as his spouse.  Less than a month later, the appellant signed and submitted another DFAS Form 704, this time claiming Wanda as his spouse.  Sheila left active duty on 31 October 1995, and at that point, the appellant became entitled to BAQ and VHA at the with dependents rate because Sheila was then his dependent for BAQ and VHA purposes.  


This course of conduct formed the basis for three specifications of signing a false official document and two specifications of larceny.
  The first larceny specification alleged that the appellant stole $5,796.73 between 1 April 1990 and 6 June 1993.  Because the inception date of this larceny was more than five years before the 13 September 1996 receipt by the summary court-martial convening authority of the charges on which he was ultimately tried, the appellant contends that he was tried for this offense in violation of the statute of limitations.

2.  The Sexual Misconduct Charges


Testimony from four former recruits processed through the Westlakes Army recruiting station established that the appellant engaged in a variety of sexual misconduct with them.


Private First Class (PFC) LH testified that she met the appellant in February, 1995, when he approached her near his recruiting station.  Although she was processed for enlistment by another recruiter at the station, she continued to have contact with the appellant while completing her enlistment paperwork.  She explained that the appellant, while initially professional in his conversations with her, would steer the conversation to more personal matters, such as compliments on her personal appearance.  On one occasion while she was watching a training film in a small room in the recruiting station, the appellant came into the room and placed his hand on her shoulder.  On another occasion, while seated on a chair at the appellant’s desk, he ran his finger up her bare leg.  


On occasion, the appellant would call her at home, and would refer to her in slang terms meaning “baby” or “sweetheart.”  He would then ask her to go out to dinner with him.  Additionally, the appellant would hint that he could get her an early promotion and would then ask what she was doing later that night.  She did not accept his invitations.


On the evening before PFC LH left for her pre-induction physical, she, like many other applicants, stayed in a local hotel at government expense.  Although candidates normally shared a room, the appellant indicated that he could give her a single room at the hotel.  He then asked if she would let him come by the room.  Once again, she declined.  


She testified that she did not report the appellant and did not say anything to him directly, explaining that she very much wanted to enlist and felt that she had to endure his actions in order to achieve her goal.  She commented that “sometimes you have to take something to get where you want to be at. . . . And if I had said anything it probably would have hindered me or stopped me from coming in, so I just sucked it up and drove on.”   These incidents formed the basis for Charge I, Specification 1, violating USAREC Reg. 600-25, by sexually harassing PFC LH.  


A former soldier, LR, testified that she met the appellant at the Westlakes recruiting station in May 1995.  During her processing for enlistment in the U.S. Army Reserve, she visited the station once or twice every week or two, primarily to be weighed in to ensure she remained under her weight limit.  The appellant would engage her in conversation during these visits.  Initially, the topics of conversation were Army matters, but the appellant would then move to sexual topics.  He asked her about her sex life, if she had ever been intimate with a man of a different race, and whether she had ever participated in a “threesome.”  

The appellant also complimented her on her personal appearance, including her “nice legs and breasts.”  He also asked her to have sex with him and asked if she would give him a “blow job.”  On one occasion in the appellant’s office at the recruiting station, the appellant touched her legs and breasts, and placed his mouth on her breast.  The appellant also placed LR’s hand on his penis.
  


 LR testified that she declined the appellant’s attempts to date or to have sex with her, but that she feared the consequences of reporting him.  She stated that she was afraid of him because of his rank and position of authority and feared what he might do regarding her enlistment.  LR described the appellant as “a big intimidating person.”  These incidents formed the basis for Charge I, Specification 2, violating USAREC Reg. 600-25 by sexually harassing LR, and for Charge VII, Specifications 3 and 4, indecent assault on LR.


Private (PVT) LM testified that she initially met the appellant in November of 1995 at the Westlakes recruiting station.  At the time, she was the single mother of two children and worked as a barber at Fort Sam Houston, Texas.  She left for basic training in March 1996.  


During her visits to the station, she had several conversations with the appellant.  Additionally, the appellant called her at home two or three times a week.  She testified that the conversations began professionally, but degenerated into sexually explicit communications, including comments by the appellant that he “wanted to lick [her] up.”  She responded by reminding him that he was married.  When the appellant asked to visit her at home, she told him “no,” and that she did not want to have a relationship with him.


Nevertheless, on one occasion the appellant came to her house with another noncommissioned officer to have her sign some papers.  On that occasion, she also cut the appellant’s hair.  She explained that she had previously cut the appellant’s hair at the barbershop where she was employed, and that she sometimes provided haircuts to customers in her home.  That evening, during the haircut, the appellant indicated that he wanted to return to her home after the other noncommissioned officer left.  She told him to go home to his wife.


About ten days later, the appellant returned to her home for another haircut.  

Her five-year-old son was home with her at the time, watching TV.  After the haircut, the appellant asked her to go back to her room with him so that he could tell her something.  She refused.  The appellant then grabbed her shoulder and pulled her toward the bedroom.  Somewhat alarmed, PVT LM tried to talk with the appellant.  Once in the bedroom, the appellant attempted to shut the door.  When she tried to stop him, the appellant wrapped his arms around her and moved toward the bed.  They fell onto the bed, with the appellant on top of her.  She tried to push the appellant off, but because the appellant was much larger and stronger, she was not able to do so.  While she continued to verbally protest and push the appellant away, he began trying to kiss her and to remove her clothing.  


Private LM testified that, after pulling down her pants and underwear, the appellant “started to kiss my vagina and stuff like that.”  Although she continued to ask him to stop, he did not.  The appellant then undid his uniform trousers, pulled them down, and placed his penis inside her vagina.   

She did not call out for help because she did not want to alarm her son and did not report the rape to the police.  She finally reported being sexually assaulted by the appellant when contacted by an investigating officer.  These events formed the basis for the appellant’s conviction of rape, forcible sodomy, adultery, and violating USAREC Reg. 600-25 by engaging in sexual conduct with a candidate for enlistment.  

JE, a former soldier, testified that she met the appellant at the Westlakes recruiting station in September 1995.  She had been a candidate for enlistment a year earlier, but was underweight and therefore ineligible.  While she was being processed for enlistment in 1995, the appellant and another recruiter conducted weekly weigh-ins to monitor her progress in gaining weight.  

She testified that on some occasions, the appellant would take measurements of her neck, breasts, wrists, and hips.  She did not realize at the time that only heavy people were required to be taped for body fat content.  On occasions when the appellant taped her, he would rub her between her legs and on her thighs.

Because of this, she tried to avoid the appellant.  On one occasion, another recruiter contacted her to come into the recruiting office late in the afternoon to sign some papers.  After ascertaining that the appellant was not there, she agreed.  When she arrived, she found that she had already signed the paperwork and that the appellant was present.  He insisted on taping her again, and while alone with him in his office, he attempted to kiss her.  In spite of her protests, the appellant thereafter took off her pants and pushed her back onto a desk.  She testified that, after he pulled her underwear to her knees, the appellant “started trying to get his mouth on my vagina.”  As he was doing so, he made some unintelligible comment about how she “tasted.”  She tried to push him away with her legs.

In response, the appellant pulled her down to her knees, putting her face in the carpet.  The appellant then, according to JE, tried to put his penis in her anus.  She complained that it hurt and begged him to stop.  The appellant then inserted his penis into her vagina and had sexual intercourse with her.  The appellant was acquitted of raping JE on this occasion, but convicted of forcible sodomy and adultery.   

DISCUSSION

A.  Jurisdictional Issues


The appellant contends that the court-martial that tried him lacked jurisdiction because of the presence of a member not personally selected by the convening authority.  He also contends that CMCO Number 9 constituted a withdrawal of charges from CMCO Number 7 and effected a referral of charges anew after arraignment.  As a result, he claims he was tried by two different courts-martial and asserts a number of legal errors arising therefrom.  We disagree.


Convening authorities are free to pick any members of their commands for court-martial duty who are “best qualified for the duty by reason of age, education, training, experience, length of service, and judicial temperament.”  UCMJ art. 25(d)(2); see also United States v. Crawford, 15 U.S.C.M.A. 31, 36, 35 C.M.R. 3, 8 (1964).  Convening authorities are not limited to the nominees of subordinate or tenant commanders.  The actual selection of court members is, however, a process that may not be delegated.  United States v. Ryan, 5 M.J. 97, 101 (C.M.A. 1978); United States v. McCall, 26 M.J. 804, 806 (A.C.M.R. 1988).  The presence of an interloper is a jurisdictional defect.  United States v. Peden, 52 M.J. 622, 623 (Army Ct. Crim. App. 1999).  


A presumption of regularity attaches to the convening authority’s selection of court members.  United States v. Hodge, 26 M.J. 596, 599 (A.C.M.R. 1988).  Here, the appellant first challenges whether the convening authority actually selected the court member, and second, whether the selection was properly based on the Article 25(d)(2), UCMJ, criteria.  


Based on this record, including the two affidavits of COL Hardesty, we find that COL Hardesty personally selected LTC Harmon as a member of the court-martial panel that heard the appellant’s case.
  Colonel Hardesty unequivocally stated that he knew LTC Harmon and that he applied the Article 25(d)(2), UCMJ, criteria to LTC Harmon’s selection.  Although COL Hardesty considered selection for battalion command as an indication that the individual selected also possessed the personal characteristics he sought for the important duty of court membership, he did not select LTC Harmon merely because he was a commander.  We have previously noted that the criteria for command selection closely parallel the Article 25, UCMJ, criteria.  United States v. Carman, 19 M.J. 932, 936 (A.C.M.R. 1985).    


Notwithstanding our factual findings in this case, the process COL Hardesty employed to indicate his choice of court members is fraught with risk.  While COL Hardesty clearly understood that he was selecting LTC Harmon as a member, his failure to actually write LTC Harmon’s name on the member selection document and the staff judge advocate’s failure to adequately document COL Hardesty’s personal selection of LTC Harmon, led to needless appellate litigation.  A memorandum for record reflecting what transpired could have supplemented the court member selection materials and may have obviated the concerns that the handwritten entries on those materials generated.  


The appellant also personally contends that his court-martial was improperly constituted.  Initially, the confusion generated by imprecise language in the court member selection memorandum made it difficult for us to determine precisely how the appellant’s court-martial was convened.
  Clearly, the appellant’s case was referred initially to CMCO Number 7, and the October and December 1996 sessions were conducted pursuant to that referral.  Equally clear, after the appellant was arraigned, but before the court was assembled, the convening authority made a decision to select new members for the standing courts-martial panels.  Colonel Hardesty accepted the advice of his staff judge advocate that the newly selected members would hear any pending case.


Although CMCO Number 9 indicates that the members detailed on CMCO Number 9 would try all cases previously referred to CMCO Number 7, the trial counsel erroneously treated this as a re-referral of the charges, flapped the charge sheet to reflect a referral, and served the appellant with the charges anew.  When new court members are selected and the convening authority indicates that the new courts-martial panels will try all pending cases, in effect, the new members are merely substituted for the old members, and withdrawal and re-referral are not required.  See R.C.M. 503(a)(1), 504(d)(1), 505.  We have examined the language on the memorandum, as approved by COL Hardesty, recommending that all pending cases be “referred” to the newly selected panel.  In view of this characterization and considering the language on CMCO Number 9 itself and the record,
 we find that there was no re-referral of the charges.  The appellant’s numerous Grostefon submissions stemming from the alleged “jurisdictional” defects in the referral process are therefore without merit.

B.  Constructive Force Instruction


The appellant contends that the military judge’s instructions with regard to constructive force on the rape and sodomy specifications were erroneous.  We hold that the appellant waived this issue by failing to interpose any objection to the instructions at trial.  We further hold that, under the facts of this case, the instructions were not plainly erroneous.

1.  Standard of Review

We review a military judge’s decision to give a particular instruction for abuse of discretion.  See United States v. Damatta-Olivera, 37 M.J. 474, 478 (C.M.A. 1993).  We review a claim that the military judge gave an instruction not warranted by the evidence for abuse of discretion.  See United States v. Brown, 50 M.J. 262, 267 (1999).  Giving an instruction not raised by the evidence is an abuse of discretion, but not an error that, per se, warrants reversal.  See Brown, 50 M.J. at 267.  We review the substance of the instruction given de novo.  United States v. Maxwell, 45 M.J. 406, 424-25 (1996).  

2.  Abuse of Military Power as Constructive Force


After both sides had rested, the military judge discussed his proposed instructions on findings in an Article 39(a), UCMJ, session.  Counsel for both sides fully participated in this discussion, requesting and objecting to various proposed 

instructions.  In discussing the forcible sodomy offenses,
 the military judge indicated that he intended to give a constructive force instruction, referring to “Note 6.”  Both paragraphs 3-45-1 (rape) and 3-51-2 (forcible sodomy) of the Military Judges’ Benchbook
 contain a “Note 6,” providing pattern instructions on constructive force, specifically abuse of military power, as a means by which rape or forcible sodomy may be perpetrated.  Neither counsel raised any issue with regard to this proposed instruction.


When the court-martial reconvened the following morning, the military judge instructed the members on the rape and forcible sodomy specifications using the Note 6 language from the Benchbook.  He advised the members that there was evidence that, if believed, indicated that the appellant used or abused his military position, rank, or authority in order to accomplish sexual intercourse and forcible sodomy with PVT LM and JE.  The military judge also instructed the members on the elements of rape and sodomy, defined actual force, explained the lack of consent requirement, and informed them that they could consider any evidence of the appellant’s abuse of his military authority in determining whether the alleged victims consented to the appellant’s actions.  Neither counsel objected to the instructions as given.


The threshold question is whether this alleged instructional error was waived by the trial defense counsel’s failure to object at trial.  A failure to object to an instruction prior to the court closing for deliberations constitutes waiver, in the absence of plain error.  See R.C.M. 920(f); United States v. Czekala, 42 M.J. 168, 170 (1995).  To establish plain error, the appellant must show that:   (1) the instructions were erroneous; (2) the error was clear or obvious; and (3) the instructions materially prejudiced a substantial right of the appellant.  See United States v. Powell, 49 M.J. 460, 463-64 (1998).  


We hold that the instructions given were not erroneous.  The evidence raised the issue of constructive force by abuse of military authority.  While PVT LM and JE did not directly testify that they feared the appellant because of his military position, rank, or authority, circumstantial evidence adequately raised the issue.  The appellant became acquainted with both women in the course of his military duties as a recruiter.  Both women testified that they wanted to join the Army very much.  In his position as station commander, the appellant had continuing contact with the victims and had the power to frustrate their desires to enter active duty.  The appellant first gained entry into PVT LM’s home to obtain her signature on recruiting documents.  The appellant isolated JE in his office in the recruiting station through a ruse involving the need for her signature on recruiting documents and under the guise of checking her body fat level for enlistment.  The sexual assaults on both victims occurred while the appellant was wearing his military uniform.  This evidence adequately supported the military judge’s decision to give constructive force instructions on abuse of military power.  

We need not decide today if such an instruction would be appropriate in a case involving a victim without any military connection.  The relationship between the appellant and his victims in this case demonstrated sufficient indicia of control by the appellant pursuant to his position to warrant the instruction.  

Assuming that the military judge abused his discretion in giving the instruction, we hold that any error was not obvious and clear and did not materially prejudice the appellant’s substantial rights.  We factually find that the appellant accomplished these sexual assaults by using actual force.  He pulled PVT LM into the bedroom, pushed her onto the bed, and forcibly pulled down her pants.  He pushed JE onto a desk and forcibly pulled down her pants as well.  When JE tried to push him away, he yanked her from the desk to the floor before continuing his sexual assault.  As there was adequate evidence of actual force, the instruction on constructive force―which was couched in conditional terms―was simply surplusage. 

C.  Legal and Factual Sufficiency


When reviewing a case for legal sufficiency, the standard of review is whether, viewing the evidence in a light most favorable to the prosecution, any rational factfinder could have found all the essential elements of the offense beyond a reasonable doubt.  Jackson v. Virginia, 443 U.S. 307, 319 (1979); see also United States v Reed, 54 M.J. 37, 41 (2000), cert. denied, 121 S. Ct. 780 (2001).  This court “‘is bound to draw every reasonable inference from the evidence of record in favor of the prosecution.’”  United States v. McGinty, 38 M.J. 131, 132 (C.M.A. 1993) (quoting United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991)). 

 
On the other hand, when testing for factual sufficiency, this court must, after weighing the evidence and making allowances for not having seen the witnesses in 

person, be convinced that an accused is guilty beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987); see also United States v Scott, 40 M.J. 914, 917 (A.C.M.R. 1994), aff’d, 42 M.J. 457 (1995).  


The appellant contends that the testimony of PVT LM and JE does not adequately establish penetration.  In view of the government’s concession that the evidence of the forcible sodomy of PVT LM is legally and factually insufficient because of inadequate evidence of penetration, we will affirm the lesser included offense of attempted forcible sodomy.  UCMJ art. 59(b); see also United States v. McKinley, 27 M.J. 78, 79 (C.M.A. 1988).   

We disagree with the appellant, however, as to the forcible sodomy specification involving JE.  JE’s testimony adequately established anal penetration.  JE testified that she experienced pain as the appellant tried to place his penis inside her anus.  It is unlikely that she would experience pain unless the appellant succeeded in some penetration of the anal sphincter, however slight.  We find the appellant’s conviction of forcible sodomy with JE legally and factually sufficient.

D.  Amendment of the Adultery Specifications


The appellant contends that the military judge erred by permitting the government to amend the two adultery specifications after arraignment.  The government urges us to affirm the convictions because the appellant was on notice that he was charged with adultery.  We agree with the appellant.


The issue is not one of surprise.  The appellant was clearly on notice that he was charged with adultery.  Properly drafted adultery specifications were preferred twice and presented to an Article 32(b), UCMJ, investigating officer.  Inexplicably, when the charges were redrafted after the Article 32(b), UCMJ, hearing, the phrase “a married man” was omitted from both specifications.  This phrase is essential in order to state the offense of adultery.  United States v. King, 34 M.J. 95 (C.M.A. 1992); United States v. Clifton, 11 M.J. 842 (A.C.M.R. 1981), rev’d on other grounds, 15 M.J. 26 (C.M.A. 1983).  Adding language necessary to make a specification state an offense is a major amendment and “may not be made over the objection of the accused unless the . . . specification affected is preferred anew.”  R.C.M. 603(d); see also R.C.M. 603(a) (defining minor changes); United States v. Arbic, 16 U.S.C.M.A. 292, 294, 36 C.M.R. 448, 450 (1966); United States v. Garrett, 17 M.J. 907, 909 (A.F.C.M.R. 1984).  


As this court noted in United States v. Jones, 50 C.M.R. 724, 726 (A.C.M.R. 1975), the amendment of a legally deficient specification creates a new charge.  The two adultery specifications created by the amendment were unsworn charges.  See UCMJ art. 30(a); Jones, 50 C.M.R. at 726.  The government may not somehow graft the earlier charges of adultery onto those defective specifications, because the earlier charges were dismissed.  While an accused may plead guilty to unsworn charges (see United States v. Cooper-Tyson, 37 M.J. 481 (C.M.A. 1993)), and absent an objection, he may be tried on unsworn charges (see Frage v. Moriarty, 27 M.J. 341 (C.M.A. 1988)), in this case, the appellant objected to trial on the amended specifications.  He may not be tried on unsworn charges over his objections.  R.C.M. 603(d); see also Frage, 27 M.J. at 343; United States v. Reeves, 49 C.M.R. 841, 842 (A.C.M.R. 1975).  


We hold that the appellant was tried on unsworn charges over his objections.  We may set aside the conviction of these offenses and authorize a rehearing, or, in the interests of judicial economy, we may reassess the sentence.  In the interests of judicial economy, we will set aside the findings on these two specifications, dismiss the specifications, and reassess the sentence.  Accord United States v. Longmire, 39 M.J. 536, 540 (A.C.M.R. 1994); Jones, 50 C.M.R. at 726.

E.  The Statute of Limitations


The appellant correctly contends that the military judge erred by failing to advise him of his right to assert the statute of limitations as a partial defense to the first larceny specification (Charge V, Specification 1).  The government concedes error, but argues that the statute of limitations was tolled on 9 July 1996, by receipt of the larceny charges by the summary court-martial convening authority.  The appellant contends that the statute was not tolled until 13 September 1996, the date the summary court-martial convening authority received the larceny charges that were ultimately referred to trial.  


We agree that Specification 1 of Charge V must be amended to reflect an inception date of the larceny and an amount stolen that comport with the statute of limitations.  See UCMJ art. 43; United States v. Prater, 28 M.J. 818 (A.C.M.R. 1989), aff’d, 32 M.J. 433 (C.M.A. 1991).  We concur with the government’s reading of Article 43(g)(1), UCMJ, that the statute of limitations was tolled by the receipt by the summary court-martial convening authority of a substantially similar larceny specification on 9 July 1996.  While that specification was dismissed on 9 September 1996, the preferral and receipt on 13 September 1996 of a specification alleging the same acts falls within the savings clause of Article 43(g), UCMJ.  We will affirm a larceny of funds in excess of $100.00 between 9 July 1991 and 6 June 1993, covering that portion of the charged larceny that was not affected by the statute of limitations.

F.  Reassessment of Sentence


The appellant requests that we order a sentence rehearing based on the consolidation and dismissal of some of the specifications on which he was tried.  We decline to do so.  The unaffected offenses still carried a maximum sentence of life imprisonment, a dishonorable discharge, forfeiture of all pay and allowances, and reduction to Private E1.  The fact of the appellant’s marriage was properly before the court, and his service-discrediting conduct was duly reflected in the regulatory violations and in the sexual offenses involving JE and PVT LM.  We are confident that the adultery specifications now dismissed had no impact on the sentence adjudged.  

Likewise, we are satisfied that the merger of the two indecent assault offenses involving LR would have had negligible impact on the appellant’s sentence, as both the acts were properly before the court members.  Reducing the forcible sodomy of PVT LM to an attempt to forcibly sodomize her does not change the nature and character of the evidence the court members heard and considered, and does not impact the maximum sentence available.  Although the change in the inception date of the appellant’s continuing larceny of BAQ and VHA funds and the alteration in the amount taken may have affected the sentence adjudged, we are confident that we can adequately and fairly reassess the sentence without the need for a rehearing.    

DECISION


The findings of guilty of Specifications 1 and 2 of Charge VII are set aside, and the specifications are dismissed.  Specifications 3 and 4 of Charge VII are consolidated by inserting in Specification 3 after the word “penis” the words “and by putting his mouth on her breast.”  The finding of guilty of Specification 3 of Charge VII, as amended, is affirmed.  The finding of guilty of Specification 4 of Charge VII is set aside, and that specification is dismissed.  The court affirms only so much of the finding of guilty of Specification 1 of Charge V as finds that the appellant did, at San Antonio, Texas, between 9 July 1991 and 6 June 1993, steal U.S. currency, of a value in excess of $100.00, the property of the United States.  The court affirms only so much of Specification 2 of Charge VI as finds that the appellant did, at San Antonio, Texas, on or between 1 January 1996 and 14 February 1996, attempt to commit sodomy with PVT LM, by force and without the consent of the said PVT LM, in violation of Article 80, UCMJ.  The remaining findings of guilty are affirmed.


Reassessing the sentence on the basis of the errors noted, the principles set forth in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for fourteen years, forfeiture of all pay and allowances, and reduction to Private E1.  


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� U.S. Army Recruiting Command Reg. 600-25, Personnel-General:  Prohibited and Regulated Activities, para. 2-1(a), 2-3 (1 July 1991) [hereinafter USAREC Reg. 600-25]. 





� Through counsel, the appellant asserted a total of thirteen assignments of error.  Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the appellant personally asserted an additional fifteen errors, most of which stem from his contention that the court-martial panel that tried him lacked jurisdiction to do so.  We will discuss the alleged jurisdictional defect.  Our disposition of the jurisdictional issue resolves most of the remaining Grostefon submissions.  We have carefully considered all of the appellant’s Grostefon submissions, and have concluded that each lacks merit.





� Technically speaking, only referred charges may be withdrawn.  Charges that are not yet referred to a particular court-martial are, instead, dismissed.  Rules for Courts-Martial 306(c)(1), 401(c) [hereinafter R.C.M.].  The summary court-martial convening authority later signed a memorandum correcting the terminology and indicating that on 9 July 1996, he actually dismissed the charges preferred on 24 June 1996.





� As only a nominal accuser, the summary court-martial convening authority was not barred from exercising other aspects of his position as a convening authority, such as forwarding charges to his superior commander with a recommendation as to disposition.  See McKinney v. Jarvis, 46 M.J. 870, 874 (Army Ct. Crim. App. 1997).  His preferral of charges does not affect his receipt of the same charges for purposes of tolling the statute of limitations.  


 


� The appellant contends that this is the operative date for tolling the statute of limitations for Charge V, Specification 1.


 


� The convening authority determined that the Article 32(b), UCMJ, investigation into the 9 July 1996 charges sufficed for the nearly identical charges preferred on 13 September 1996.  See UCMJ art. 32(c).


� This convening order was subsequently corrected three times.  None of these corrections has any effect on the issues raised by the appellant.





� Colonel Hardesty’s first affidavit similarly addresses how three other officers’ names came to be placed on CMCO Number 9.  As none of those officers heard the appellant’s case, we will not comment on them further. 


� The record contains all three orders (and all corrected copies of CMCO Number 9).  When announcing the orders convening the court-martial, the trial counsel only announced CMCO Number 9 and CMCO Number 4.  





� Judge Merck authenticated the record as the military judge presiding over that portion of the trial beginning on 10 March 1997 and continuing until adjournment.  In the first session with court members on 10 March 1997, the trial counsel did account for all the parties―including Judge Merck―by name.  We are satisfied that there is no issue concerning the identity of the military judge during the Article 39(a), UCMJ, sessions prior to the first session with members.  





� A military judge may detail himself or herself to a case.  R.C.M 503(b), 505.  We are satisfied, contrary to the appellant’s Grostefon assertions, that this substitution of the military judge was not made for any nefarious purpose.  The record is devoid of any evidence that Judge Merck was substituted for Judge Clervi based on the substance of Judge Clervi’s earlier rulings.  We judicially note that Judge Clervi was Judge Merck’s Chief Circuit Judge and was, therefore, Judge Merck’s technical superior at the time of the substitution.  





� Soldiers with dependents receive more in BAQ and VHA payments than soldiers without dependents.





� The appellant’s pay records reflected an involuntary support allotment for the benefit of a minor child.  The finance expert who testified at trial indicated that, with proper documentation, the appellant may have been able to justify continued payment of BAQ at the “with dependents” rate, if he applied for the payments and provided documentation on the relative level of support provided by the appellant and the person with custody of this child.  The expert also testified that the appellant never submitted such an application.





� According to the finance expert who testified at trial, this marriage did not provide the appellant with a “dependent” for BAQ or VHA purposes, as one soldier cannot be the “dependent” of another soldier.  Instead, assuming that they are not living in government-provided quarters, both soldiers are entitled to BAQ and VHA at the “without dependents” rate.





� The appellant contends that the government improperly divided what was one crime into two specifications, and, in addition to requesting dismissal of the portions of the offense that occurred before 13 September 1991, he asks us to merge the two larceny specifications.  We decline to merge the specifications, as we find no unreasonable multiplication of charges.  The government’s decision to charge the continuing larceny of funds over a multi-year period in two specifications rather than one was not unreasonable.  At a motions hearing, the government noted two different theories of larceny―a wrongful withholding for the period after which the appellant and Wanda were divorced, and a wrongful obtaining after his marriage to Sheila―as the rationale for the charging decision.  Regardless of the theory ultimately relied upon at trial, we will not second-guess this charging decision now.


 


� In response to a leading question during direct examination, LR indicated that the appellant placed her hand on his penis and placed his mouth on her breast on two different dates.  During cross-examination, she affirmatively answered another leading question indicating that they occurred on one occasion in July of 1995.  As we are uncertain whether these offenses occurred on separate occasions, we will merge the two specifications in our decretal paragraph.





� We make this determination because COL Hardesty’s averments are unrebutted.  They explain the ambiguities in the panel selection documents included in the appellant’s Grostefon submissions.  Our consideration of these affidavits is thus analogous to our consideration of affidavits of an appellant or a trial defense counsel, pursuant to United States v. Ginn, 47 M.J. 236, 248 (1997).  Ginn’s third principle permits us to consider unrebutted matters contained in post-trial affidavits without the need for a hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (C.M.A. 1967).   





� These issues were raised by the appellant’s well-briefed Grostefon submissions.  The Government Appellate Division’s inexplicable policy of not responding to any Grostefon submissions contributes to piecemeal litigation of issues and delays.  While the number of cases in which this court grants relief on a Grostefon submission is not large, that number is significant enough that the government may wish to reexamine its policy.  This court considers each issue on its merits, and the assistance the Government Appellate Division could provide in the exercise of our statutory responsibilities would be most welcome.  In this case, we ordered the government to produce evidence on the court member selection process because the appellant raised concerns, supported by documentary evidence, that the convening authority may not have personally selected LTC Harmon.  When the first affidavit (that of the staff judge advocate) was inadequate, we explicitly ordered the government to produce an affidavit from the convening authority.  





� See R.C.M. 505(a), (c).  Once the court-martial is assembled, members may be excused only upon “good cause” shown or as the result of a challenge.  R.C.M. 505(c)(2).  The substitution of members in this case occurred well before assembly.  





� The record does not contain any action withdrawing the charges from trial and does not contain a new pretrial advice.  Both are necessary prerequisites to a re-referral.  





� The military judge did not specifically indicate his intention to give the constructive force instruction with regard to the rape offenses.  As the acts giving rise to the rape and sodomy offenses occurred at the same places and times, we are confident that the parties understood the instruction would be given for both substantive offenses.  The lack of objection after the conclusion of the findings instructions further buttresses this conclusion.





� Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook (30 Sep. 1996) [hereinafter Benchbook].
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