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MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:

A general court-martial composed of officer and enlisted members found appellant guilty, contrary to his pleas, of voluntary manslaughter, in violation of Article 119, Uniform Code of Military Justice, 10 U.S.C. § 919 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for eight years, forfeiture of all pay and allowances, and reduction to Private E1.


The case is before the court for mandatory review under Article 66, UCMJ.  We have considered the record of trial, appellant’s assigned and supplemental errors, the government’s reply thereto, and the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We find no basis for relief; however, one of appellant’s assignments of error warrants discussion.  Appellant asserts:

THE EVIDENCE IS LEGALLY AND FACTUALLY INSUFFICIENT TO SUSTAIN THE CONVICTION FOR AIDING AND ABETTING PVT WILSON IN A VOLUNTARY MANSLAUGHTER WHERE APPELLANT DID NOT KNOW THE VICTIM HAD BEEN STABBED AND IT WAS NOT A NATURAL AND PROBABLE CONSEQUENCE OF AN UNARMED BATTERY THAT A KNIFING BY PVT WILSON WOULD OCCUR







FACTS


The events that led to the death of Private First Class (PFC) Dustin Waters (Waters) began with two groups of friends that did not like each other.  One group consisted of Waters and PFC Gregory Maxwell (Maxwell).  The other group consisted of appellant, James Morris (Morris),
 PFC Clinton Samuels (Samuels), and Private E2 Rohan Wilson (Wilson).  During the summer of 1996, on two separate occasions, appellant and Maxwell got into an argument because appellant had danced with Maxwell’s girlfriend at a club.  On 2 November 1996, appellant and his three friends were at Trooper’s nightclub when Morris got into a shoving match with Waters.

During the evening of 21 November 1996, appellant and his three aforementioned friends were spectators at a basketball game at Fort Riley in which Waters and Maxwell were playing.  After the game, Waters departed the gym before Maxwell and engaged Flecia Bradley in a conversation.  Maxwell heard Morris say, “That nigger ‘D’ is talking to that ‘B.’”
  Maxwell was concerned for his friend and went outside and stood beside him.  As he stood there, he noticed appellant and his friends, “just standing to the right of us on a bench.”  

A few minutes later, Waters and Maxwell got into a car and drove back to their barracks.  Ms. Bradley and her friend, Tomica Dyer, followed them in a second car.  Appellant and his friends “hopped in” a third car and followed behind the women.  After Waters, Maxwell, and the women arrived at the barracks parking lot, Maxwell saw appellant and his friends “creeping up” or “driving slowly.”  Maxwell then went in the barracks to his room.  Waters stayed behind to talk to Ms. Bradley.  A few minutes later, Waters went into the barracks and asked Maxwell to come outside and talk to Ms. Dyer.  Maxwell complied. 

Meanwhile, Samuels, who lived in the same barracks as Waters, went into the barracks to have a friend give him a haircut.  Morris testified that at about the same time he, Wilson, and appellant went into a near-by barracks to visit a friend.  The friend was not there, and they departed the barracks.  Morris went back to the car.  Appellant and Wilson went to a bank of phone booths about ten to fifteen feet from the front door of Waters’ barracks in order for Wilson to return a page and to wait and see “if Waters and Maxwell [were] going to say anything or try to do anything.”  While Waters and Maxwell were talking to the two women, Morris walked over to the phone booths and asked appellant and Wilson whether Waters or Maxwell had said or done anything.  They replied in the negative.  Morris then went into Waters’ barracks to use the latrine.  Subsequently, Waters, Maxwell, and the women decided to go into the barracks because it was cold.  As they walked toward the barracks, they encountered Morris who walked up to Waters and asked him whether he had fun the other night.
  Waters replied, “yes.”  Morris then hit Waters with his fist.


Appellant and Wilson then balled up their fists and began walking toward Waters from the phone booths at a “range walk.”
  As they approached, appellant and Wilson began hitting their hands with their fists, saying, “yeah, what’s up?” repeatedly.  Maxwell entered the barracks building and encountered Samuels.  They “squared off” momentarily and Maxwell ran upstairs, ostensibly to get help.


Meanwhile, Morris and Waters moved to a grassy area next to the barracks.  According to Morris, Wilson said, “you’ll need to stop.”  Waters then hit Wilson with his fist.  Wilson grappled with Waters while Morris continued to hit Waters.  Morris then grabbed Waters from behind and moved him to an open area of the sidewalk because he wanted to get away from any tree or building so no one’s punches would miss and hit an object as they tried to hit Waters.  At some point during the beating, Morris and Wilson began kicking Waters.  Appellant then joined the kicking and the three kicked Waters for two to three minutes.  Then Samuels joined the beating and the four men kicked Waters repeatedly.  Every time Waters would attempt to get up he would be kicked back down to the ground.  Morris taunted Waters, telling him that he had “messed” with the wrong person and he should have thought about what he did at the Troopers club.  The four men kicked Waters for about three to five minutes with their shod feet, stopping only when the charge of quarters came outside and threatened to call the military police.


During the beating, Wilson pulled a paring knife and stabbed Waters several times.
  One stab pierced Waters’ heart.  After appellant and his friends departed, Waters came back into the barracks holding his chest; he fell to the floor; and Maxwell noticed that he had “a big gash ... in his chest and blood was squirting out of it.”  Waters died of the stab wound to his heart.  Dr. Lane testified that Waters would only have been able to survive for five to ten minutes after receiving this wound.  Morris testified that he did not see a knife or know that Wilson was stabbing Waters, but he noticed blood on the sidewalk.  






DISCUSSION


Appellant asserts that the evidence is legally and factually insufficient to convict him of voluntary manslaughter
 under an aiding and abetting theory.  This court will affirm only those findings of guilty that it finds to be correct in law and fact.  See UCMJ art. 66(c).  The test for legal sufficiency of the evidence is whether, viewing the evidence in the light most favorable to the government, a fact finder could rationally have found all the essential elements of an offense beyond a reasonable doubt.  See Jackson v. Virginia, 443 U.S. 307, 319 (1979); United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991); United States v. Najera, 52 M.J. 247, 250 (2000).  The test for factual sufficiency is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, this court is convinced of the appellant’s guilt beyond a reasonable doubt.  See United States v. Turner, 25 M.J. 324, 325 (C.M.A. (1987).

Any person who actually commits an offense is a principal.  Anyone who aids or abets another in committing an offense is also a principal and equally guilty of the offense.  An aider and abettor must aid, encourage, or incite the perpetrator to commit the offense, see Dep’t of Army, Pam 27-9, Legal Services; Military Judges Benchbook, para. 7-1-1, and share the criminal purpose or design.  See UCMJ art. 77; United States v. Thompson, 50 M.J. 257, 259 (1999).  To aid and abet is to “[h]elp, assist, or facilitate the commission of a crime, promote the accomplishment thereof, help in advancing or bringing it about, or encourage, counsel, or incite as to its commission.”  Black’s Law Dictionary 68 (6th ed. 1990); United States v. Void, 17 M.J. 740, 742 (A.C.M.R.1988)(individual who stands by while his cohort commits a crime is guilty of aiding an abetting if he knows his presence will be considered encouragement, support, and protection).

At least from the point that appellant and Wilson went to the phone booths, if not long before, appellant and his friends anticipated a fight with Waters and Maxwell.  After an exchange of words between Morris and Waters near the entrance to the barracks, Morris hit Waters.  Soon thereafter, appellant and Wilson converged on Waters, repeating, “Yeah, what’s up?,” balling their fists, and hitting their hands.  Within a short period of time, all four assailants had Waters on the ground and all four viciously kicked him for three to five minutes.  Cf. United States, v. Martinez, 40 M.J. 426, 430 (C.M.A. 1994) (citing United States v. Thompson, 27 C.M.R. 662, 667 (A.B.R.1959)) (use of fists and shod feet by multiple assailants may constitute a means or force likely to cause death or great bodily harm).  Beyond any reasonable doubt, appellant aided and abetted the others in an assault with the intent to inflict great bodily harm.  Cf. United States v. Hofbauer, 2 M.J. 922, 926 (A.C.M.R. 1976)(accused only shared the intent or purpose to commit an assault consummated by battery).

Additionally, “A principal may be convicted of crimes committed by another principal if such crimes are likely to result as a natural and probable consequence of the criminal venture or design.”  Manual for Courts-Martial, United States, (1995 ed.) [hereinafter MCM] Part IV, para. 1b(5).  For instance, a person who is a party to a burglary is guilty as a principal not only of the offense of burglary, but also, if the perpetrator kills an occupant in the course of the burglary, of murder.  MCM, 1995, Part IV para. 1b(5).  But see Wayne R. LaFave and Austin W.Scott Jr., Criminal Law § 6.8(b) (2d ed. 1986) (criticizes the “natural and probable consequence” rule of criminal responsibility as unwarranted except in unique situations because it allows conviction of an accused when he does not share the criminal design or intent of the perpetrator).  

In this case, we have four men looking for trouble.  They stalked their victim, circled him and cut him off from any means of escape, and each of them repeatedly kicked him.  Under these circumstances, resistance, and escalation of the conflict, including the stabbing, were a natural and probable consequence of the vicious attack.  Cf. United States v. Jackson, 6 U.S.C.M.A. 193, 19 C.M.R. 319, 329 (1955)(accused was guilty of murder when he participated in an attack, which was under circumstances ripe for escalation, with an accomplice, who stabbed the victim, when the accomplice had a predisposition to “fool” around with his knife).

Under either theory of criminal responsibility, i.e., aiding and abetting the perpetrator of an offense, or crimes resulting from the natural and probable consequences of a criminal venture, we find that the record contains legally and factually sufficient evidence to support appellant’s conviction for voluntary manslaughter.
  

The findings of guilty and the sentence are affirmed.


Judge CASIDA and Judge TRANT Concur.







FOR THE COURT







JOSEPH A. NEURAUTER







Clerk of Court

�  Mr. Morris was a former soldier who had been administratively eliminated from the Army during July 1996 for repeated misconduct.





�  Maxwell testified that “D” was a reference to Dustin Waters.





�  Morris testified that he told Waters that he had a nice game.  Waters replied with, “I fuckin’ know.”  Morris then asked him what he had said.  Waters replied, “You fucking heard me.”  Morris then hit Waters in the face with his fist.





�  A “range walk” was described as a faster than a normal walk but not running.





�  Dr. Brian Lane, the examining physician, testified that he saw stab wounds to the chest, the face, the left shoulder, the right arm, and “some wounds” on PFC Waters’ back.





�  The elements of voluntary manslaughter in appellant’s case are:





	(1) That PFC Dustin Waters is dead;





	(2) That the death resulted from acts of Private E2 Rohan Wilson; 





	(3) That the killing was unlawful; and





	(4) That at the time of the killing, Private E2 Rohan Wilson had the intent to kill or inflict great bodily harm upon PFC Dustin Waters.  See UCMJ art. 119.





�  The military judge inexplicably and erroneously instructed the court members that appellant could not be found guilty of any greater offense than they believed was committed by Wilson.  MCM, 1995, Part IV para. 1b(4).  Under the facts of this case, this error inured to the benefit of appellant, and he suffered no prejudice.  Cf. UCMJ art. 59(a).
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