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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a general court-martial, convicted the appellant, pursuant to his pleas, of absence without leave, larceny (twenty-three specifications), communicating a threat, and false swearing, in violation of Articles 86, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 921, and 934 [hereinafter UCMJ].  The convening authority approved so much of the adjudged sentence as provided for a bad-conduct discharge, confinement for two years, and reduction to Private E1.  He disapproved the adjudged forfeiture of all pay and allowances, and waived Article 58b, UCMJ, forfeitures.  This case is before the court for mandatory review pursuant to Article 66, UCMJ.


We have considered the matters submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  We find, however, that the appellant is not provident to those portions of the amounts in the larceny specifications which represent automatic teller machine processing fees.  See United States v. Sanchez, ___ M.J. ___ , ARMY 9900286, 2001 CAA LEXIS 4 (Army Ct. Crim. App. 30 Jan. 2001).  As we did in Sanchez, “we will recalculate the amount of the larcenies by subtracting the amount of the banking services charged . . . and make findings by exceptions and substitutions,” id. at *14.  As in that case, “[w]e are confident that the erroneous inclusion of the bank processing fees in the amount of the larcenies did not prejudice the appellant as to sentence,” id.; see generally UCMJ art. 59(a).


Accordingly, the court affirms only so much of the findings of guilty of the following specifications of Charge I as finds that the appellant did, at or near the following locations, on or about the following dates, steal the following amounts, the property of PFC Timothy Gregoire, in violation of Article 121, UCMJ:

Specification
Location


Date



Amount

  1

Savannah, Georgia

15 December 1998

$300.00

  2

Savannah, Georgia

16 December 1998

$400.00

  3

Hinesville, Georgia

17 December 1998

$300.00

  4

Hinesville, Georgia

18 December 1998

$400.00

  5

Walthourville, Georgia
20 December 1998

$300.00

  6

Savannah, Georgia

22 December 1998

$100.00

  7

Hinesville, Georgia

23 December 1998

$200.00

  8

Savannah, Georgia

24 December 1998

$100.00

  9

Hinesville, Georgia

25 December 1998

$400.00

10

Hinesville, Georgia

26 December 1998

$300.00

11

Hinesville, Georgia

30 December 1998

$  60.00

12

Ocala, Florida

  1 January 1999

$120.00

13

Hinesville, Georgia

  3 January 1999

$280.00

14

Hinesville, Georgia

15 January 1999

$100.00

15

Hinesville, Georgia

16 January 1999

$200.00

16

Savannah, Georgia

17 January 1999

$160.00

17

Savannah, Georgia

19 January 1999

$  60.00

18

Savannah, Georgia

30 January 1999

$200.00

19

Savannah, Georgia

31 January 1999

$200.00

20

Savannah, Georgia

12 February 1999

$200.00

21

Savannah, Georgia

14 February 1999

$100.00

22

Savannah, Georgia

28 February 1999

$200.00

23

Hinesville, Georgia

24 March 1999

$330.00

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986),( the court affirms the sentence.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

( We recognize in our assessment of sentence appropriateness that without the processing fees, the maximum sentence to confinement is reduced from the 112 years and one month calculated by the parties at trial (apparently counting Specification 12 of Charge I, a theft of $60.00 on two occasions, as a theft over $100.00) to eighty-five years and one month (counting, inter alia, Specification 12 of Charge I as well as Specification 15 of Charge I, a theft of $100.00 on two occasions, as six-month offenses).  See generally Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 46e(1)(b), (d).  
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