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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

BURTON, Judge:
An enlisted panel sitting as a general court-martial convicted appellant, contrary to his pleas, of one specification of carnal knowledge with a person under the age of sixteen and one specification of adultery, in violation of Articles 120 and 134, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 920 and 934.  The appellant was sentenced to reduction to the grade of Private E1, forfeiture of all pay and allowances, confinement for three years and six months, and a bad-conduct discharge.  The convening authority reduced the sentence to confinement to three years and four months, and otherwise approved the adjudged sentence.
  This case is before our court for review under Article 66, UCMJ.


On appeal, appellant alleges two assignments of error: first, that the evidence is factually and legally insufficient to sustain his conviction, and second, that the convening authority did not properly select the members.  Appellant’s second assignment of error merits discussion, but no relief, and we affirm the findings and sentence.
Background
1. Appellant’s Motion to Dismiss and Assignment of Error

At trial, the military judge denied appellant’s motion to dismiss on the grounds the Fort Polk convening authority improperly selected the panel members.  Prior to the military judge’s denial of appellant’s motion, however, both parties agreed to adopt, for the purposes of appellant’s motion, testimony from a similar motion in a recent and separate (but otherwise unrelated) court-martial at Fort Polk. During that case, United States v. Batiste, the deputy staff judge advocate (DSJA), staff judge advocate (SJA), and convening authority each testified in turn concerning the panel selection process.  Ultimately, the military judge presiding over the Batiste trial (the same military judge who presided over appellant’s trial) denied Batiste’s motion to dismiss based on panel selection.

Appellant, at trial and now on appeal, argues the convening authority’s testimony in Batiste, as well as a statistical analysis of the panel member list, demonstrate that: no one below E-6 was nominated for any panel; the convening authority did not select anyone below O-4 to sit as a primary member for officer panels; and he did not select anyone who was an E-7 or below for the enlisted panel, with one exception, Sergeant First Class (SFC) JT, whom the convening authority had known for eight years (though she was not one of the soldiers initially nominated for the panel).  Appellant argued and continues to argue the convening authority improperly excluded soldiers from the panel based on rank and failed to properly apply the standards of Article 25.

2.  Motion Testimony and the Military Judge’s Ruling

During the Batiste case, the DSJA described putting together a “book” that compiled all panel nominees and their officer record briefs (ORBs) or enlisted record briefs (ERBs).  These nominees included commissioned officers ranging from lieutenant colonel to second lieutenant, warrant officers from CW4 to CW2, and enlisted personnel from command sergeant major through staff sergeant.  There was also “an alpha roster with all the soldiers that – theoretically with all of the soldiers that are on post . . . .”  The DSJA further testified that the SJA was the Judge Advocate who initially brought the book to the convening authority, but that she did meet with the convening authority twice to discuss panel selection while the SJA was unavailable.  The DSJA testified she advised the convening authority “he was allowed to consider diversity when he was selecting the panel.”  The DSJA also testified the convening authority, when selecting from the panel nominees, wrote in SFC JT’s name on the panel selection sheet.  Finally, the DSJA described her advice to the convening authority with respect to Article 25:
I reiterated the Article 25 criteria and I was afraid I would get it wrong so I didn’t actually state it from memory.  I pointed to the part of the memo which listed it out so that I didn’t inadvertently leave off one of the elements because I was worried I would do that.

Next, the staff judge advocate testified a new court-martial convening order (CMCO) was issued on 17 October 2008 as the previous order was “basically exhausted” because of permanent excusals, deployments, or other reasons.  The SJA testified he advised the convening authority to focus on Article 25 criteria.  The SJA also recollected, “I think I mentioned that rank was not a proper criterion.”  He then testified he informed the convening authority, “You may want to look at some of the junior guys and the reason why is in light of the Article 25 criteria . . .  I think that’s maybe why he selected a couple of captains and some E6[s] and different things.”
The convening authority testified, “First lieutenants, in my opinion, haven’t had enough experience to balance objectivity for good order and discipline versus knowing soldiers and how to make tough calls in a tough case where they don’t have enough experience dealing with soldiers.”  
The convening authority then testified he “pulled more junior ORBs [officer record briefs] than anyone else” during the panel selection process, while acknowledging he “did not review every officer’s ORB particularly on the lower half of the nominees.”  He continued his testimony, “But I did review the name, the job that they were in, and made an evaluation based on the Article 25 criteria.”  He answered affirmatively when asked whether he understood that he was “not limited to the nominees that were provided” and that he “could choose anyone.”  When asked whether he considered “all of the Article 25 factors,” he responded, 

Absolutely. Yes.  To me those factors, if I remember them, age, education, judicial temperament, experience, and training; experience, I think captures all of that.  Experience says, when he sits and listens to a case to evaluate a serious case and has to make a one hundred percent objective decision based on the merits of that case, he is going to do it based on the jobs he has had of his being around soldiers, his level of personal maturity, and that’s why experience to me resonated.
Finally, the convening authority answered affirmatively when asked whether he relied solely on Article 25’s criteria, whether he considered all the nominees that were provided to him, and whether he considered the nominees “regardless of whatever rank they were.”

The military judge, in denying appellant’s motion to dismiss, made findings of fact and conclusions of law.  With respect to findings of fact, the military judge found the convening authority “personally selected” the primary and alternate officer and enlisted panel members; used rank as a factor in his panel selection analysis but not as “the sole factor”; was focused on selecting “a fair impartial panel which he believed would result from selecting experienced seasoned, right-thinking personnel”; and had “no improper motive” in selecting the panel.  The military judge also found the panel selection “instrument” produced by the Office of the Staff Judge Advocate, “was not designed to systematically exclude qualified panel members and did not exclude qualified panel members.”

With respect to conclusions of law, the military judge found there was no “systemic exclusion of otherwise qualified potential members based on an impermissible variable such as rank”; rank was not the convening authority’s sole basis for the selection of panel members; and “there was no improper motive to pack the member pool.”

LAW


“Whether a court-martial panel was selected free from systematic exclusion is a question of law which we review de novo.”  United States v. Kirkland, 53 M.J. 22, 24 (C.A.A.F. 2000) (citing United States McClain, 22 M.J. 124 (C.M.A. 1986).  Article 25(d)(2) requires that:
When convening a court-martial, the convening authority shall detail as members thereof such members of the armed forces as, in his opinion, are best qualified for the duty by reason of age, education, training, experience, length of service, and judicial temperament.

Our superior court has held that “members may not be selected solely on the basis of their rank.” United States v. Roland, 50 M.J. 66, 68 (C.A.A.F. 1999) (citing United States v. Nixon, 33 M.J. 433, 434 (C.M.A. 1991).  Appellant shoulders the burden of establishing qualified personnel were improperly excluded from the selection process.  Roland, 50 M.J. at 69.
DISCUSSION
Before this court, appellant asserts that despite the other evidence noted above and the record as a whole, a select excerpt from the convening authority’s testimony demonstrates a blanket exclusion of lieutenants from the convening authority’s consideration, requiring reversal.  We disagree for the reasons below.

In this case, the convening authority followed the criteria of Article 25 and properly selected the panel members.  We reach this conclusion for multiple reasons.  United States v. Nixon, supra, a case in which both our own court and the CAAF analyzed alleged rank-based panel selection, is instructive to our analysis and conclusions.  First, the nominations reflect a wide range of potential members with the criteria mandated by Article 25.  Second, the Deputy Staff Judge Advocate and the Staff Judge Advocate collectively provided clear, appropriate advice with respect to Article 25’s criteria.  Third, notwithstanding appellant’s focus on one aspect of the convening authority’s testimony, the convening authority answered affirmatively that he considered “all of the nominees” that were provided to him “regardless of whatever rank they were,” to include lieutenants and junior NCOs, and that he relied solely on the Article 25 criteria.  Fourth, although a portion of the testimony highlighted by appellant could arguably be construed as biased against lieutenants, when considering the convening authority’s and other witness’ testimony as a whole, we are confident the convening authority was focused on experience rather than rank.  Fifth, we agree with the military judge’s conclusions that there was “no improper motive to pack the member pool,” and that the convening authority, the Office of the Staff Judge Advocate, and the subordinate commanders fully complied with Article 25.
In Nixon, in upholding our decision affirming the findings and sentence, the CAAF specifically pointed to “the explicit testimony of the commanding general as to his compliance with the statutory criteria.”  Nixon, 33 M.J. at 435.  In Nixon, the convening authority testified he considered the Article 25 criteria, chose those members whom he felt “would assure the accused the ‘fairest trial,’” and sought to “ensure justice is maintained in a fair and impartial way for everybody.”  United States v. Nixon, 30 M.J. 1210, 1212 (A.C.M.R. 1990).  Additionally in Nixon, the convening authority, commenting on the lack of privates first class (PFC) on the panel, testified, 
As I take all those factors in Article 25 . . . and I pass a PFC through them, it’s very difficult for me to find youngsters who, in fact, measure up to those criterion [sic]. So, my judgment is justice is better served and that the individual is better served if you have people who meet those criterion [sic], so I try to pick people who do.
Id. at n.2.  As in Nixon, in the present case we emphasize the convening authority’s testimony, as well as that of the SJA and the DSJA, and decline to disturb the military judge’s findings of fact and conclusions of law.  Appellant, as he did at trial, has failed to carry his burden.  See id. at 1211-12.  United States v. Bertie, 50 M.J. 489, 492-93 (C.A.A.F. 1999) is similarly applicable.  In Bertie, the CAAF found no impropriety in a panel that lacked junior officers and junior enlisted members.  The court pointed to the staff judge advocate’s specific advice to the convening authority that rank may not be used to deliberately exclude qualified members, as well as the convening authority’s own memorandum acknowledging he used Article 25 criteria.  Id.  Like the Bertie court, “in view of the extensive hearing held by the judge on this question and the ample evidence of lawful conduct on the part of appellant’s convening authority,” we conclude that there is no impropriety or appearance of impropriety.  Id. at 493.
Finally, even assuming arguendo that the convening authority improperly excluded lieutenants and junior enlisted members, there was no prejudice, and any error was thus harmless. Recently, the Court of Appeals for the Armed Forces (CAAF) identified three categories of non-constitutional error and their respective burdens when panel selection is challenged.  United States v. Bartlett, 66 M.J. 426, 430 (C.A.A.F. 2008).  See also United States v. Gooch, 69 M.J. 353, 361 (C.A.A.F. 2011) (summarizing Bartlett).  The CAAF held as follows:

Where a convening authority has intentionally included or excluded certain classes of individuals from membership, in an attempt to comply with the requirements of Article 25, UCMJ—such as exclusion of junior officers and enlisted members because senior officers possess better maturity and judgment—we have placed the burden on the government to demonstrate lack of harm.

Bartlett, 66 M.J. at 430 (citing United States v. Dowty, 60 M.J. 163, 173-75 (C.A.A.F. 2004).  Furthermore, “there is a strong presumption that an error is not structural,” and we employ “a case-specific rather than a structural-error analysis in deciding issues of improper court member selection.”  Id.
We find the government’s actions, as evidenced by the record of trial as a whole, demonstrates a lack of harm.  See Bartlett, 66 M.J. at 430-31.  There is “no evidence the convening authority’s motivation in detailing the members he assigned to Appellant’s court-martial was anything but benign”; the convening authority who referred appellant’s case was authorized to convene a general court-martial; appellant was tried and sentenced by members personally chosen by the convening authority from a pool of eligible members; and “the court members all met the criteria in Article 25, UCMJ.”  See id. at 431 (articulating case-specific facts demonstrating any error was harmless).  See also Gooch, 69 M.J. at 361 (finding error but no prejudice because “the Article 25, UCMJ, criteria were applied to the potential pool of panel members” and the resulting panel that tried appellant was “fair and impartial”).
Decision
On consideration of the entire record, we hold the finding of guilty and the sentence as approved by the convening authority correct in law and fact.  Accordingly, the findings of guilty and the sentence are AFFIRMED.
Senior Judge JOHNSON and Judge BAIME concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The panel recommended “that six months of pay and allowances [go] to [appellants’ family] at the Convening Authority’s discretion.”  The convening authority granted appellant’s request for a six-month waiver of forfeitures.





� The testimony in Batiste in fact took place on 25 February 2009, one day before the military judge denied the present appellant’s motion to dismiss.


� During the motions hearing in both appellant’s case and Batiste, as well as in the parties’ appellate briefs, there are references to a Fort Polk court-martial case, United States v. Ingle that resulted in that accused’s acquittal.  Appellant noted in his motion to dismiss that the CMCO in his case was dated 17 October 2008, twenty-one days after the Ingle acquittal.  The military judge specifically addressed the Ingle case in his findings and concluded “that neither the Convening Authority, the Office of the Staff Judge Advocate, nor the subordinate commanders had the Ingle acquittal in mind as they embarked on the serious task of selecting a panel consistent with the requirements of Article 25.”
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