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MEMORANDUM OPINION
----------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.
MAGGS, Judge:

In accordance with his pleas (subject to certain qualifications as detailed herein), appellant was convicted by a military judge sitting as a general court-martial of attempted distribution of a controlled substance, absence without leave, breaking restriction, failure to repair, distribution of a controlled substance (five specifications), use of a controlled substance, and possession of a controlled substance in violation of the Uniform Code of Military Justice, Articles 80, 86, 112a, and 134; 10 U.S.C. §§ 880, 886, 912a, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to forty-eight months confinement and a dishonorable discharge, and the convening authority approved only so much of the sentence as provided for forty-five months of confinement and a bad-conduct discharge.


Our review of the record, the briefs in this case, and the materials submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), leads us to set aside the findings of guilty with respect to the charges and specifications of breaking restriction and failure to repair, and one specification of the charge of distribution of a controlled substance.  Otherwise, we affirm the findings.  We reassess the sentence as described below in our decretal paragraph.

Breaking Restriction and Failure to Repair


According to appellant’s sworn stipulation of fact and his statements made to the military judge, the charges and specifications of breaking restriction and failure to repair arose from the following facts:  Upon learning of appellant’s unlawful narcotics activities, appellant’s commander, Captain (CPT) Blondin ordered the appellant not to leave the battalion area, and First Lieutenant (1LT) Burlazzi ordered appellant to sign in at the staff desk every three hours.  On divers occasion between 24 April and 7 May 2009, appellant disobeyed those orders by not signing in at the staff desk every three hours and by leaving the battalion area.  Appellant knew at the time the orders were given that CPT Blondin and 1LT Burlazzi were his superior commissioned officers and that the orders were lawful.


For this misconduct, appellant was arraigned on, and pleaded guilty to, the charge and two specifications of disobeying a superior commissioned officer in violation of Article 90, UCMJ.  Inquiring into the providence of this guilty plea, the military judge informed appellant of the elements of Article 90, UCMJ and asked him about the facts supporting this guilty plea.  Unsatisfied by the exchange, the military judge told trial and defense counsel, “I’m not going to find him guilty of willful disobedience in either one of these specifications.  He may, however, be guilty of the lesser included offenses of failure to repair and breaking restriction.”

The military judge and appellant then engaged in a colloquy related to violations of Article 86, UCMJ, failure to repair, and Article 134, UCMJ, breaking restriction.   During this colloquy, however, the military judge did not identify and define each of the elements of Article 134, UCMJ, breaking restriction, or of Article 86, UCMJ, failure to repair.  Following the colloquy, the military judge found appellant not guilty of violating Article 90, UCMJ, but instead, guilty of violating Article 134, UCMJ and Article 86, UCMJ.

Appellant asserts two assignments of error on appeal.  First, appellant contends that the military judge could not use his plea of guilty to violating Article 90, UCMJ as a basis for finding him guilty of the violations of Articles 134 and 86, UCMJ because the offense of willfully disobeying an officer has different elements from the offenses of breaking restriction and failure to repair.  Second, appellant contends the military judge abused her discretion in accepting his guilty plea without first informing appellant of the elements of the offenses of breaking restriction and failure to repair.  We agree with the second assignment of error, and we therefore express no opinion on the first assignment of error.

In United States v. Redlinski, 58 M.J. 117 (C.A.A.F. 2003), our superior court set forth several principles that govern cases in which a military judge has not identified and defined the elements of an offense to which an accused has pleaded guilty.  The court said:

For this Court to find a plea of guilty to be knowing and voluntary, the record of trial “must reflect” that the elements of “each offense charged have been explained to the accused” by the military judge.  United States v. Care, 18 C.M.A. 535, 541, 40 C.M.R. 247 (1969).  See Art. 45(a), UCMJ, 10 U.S.C. § 845(a) (2002); R.C.M. 910(c)(1).  If the military judge fails to do so, he commits reversible error, unless “it is clear from the entire record that the accused knew the elements, admitted them freely, and pleaded guilty because he was guilty.”  United States v. Jones, 34 M.J. 270, 272 (C.M.A. 1992).  Rather than focusing on a technical listing of the elements of an offense, this Court looks at the context of the entire record to determine whether an accused is aware of the elements, either explicitly or inferentially.  Id.; United States v. Pretlow, 13 M.J. 85, 88 (C.M.A. 1982); United States v. Kilgore, 21 C.M.A. 35, 37, 44 C.M.R. 89 (1971).
Redlinski, 58 M.J. at 119.

Following these principles from Redlinski, we conclude that the military judge committed reversible error.  In the context of the entire record, we are unable to conclude that appellant was adequately aware of the elements of the offenses of breaking restriction and failure to repair.  This is not a simple case where a military judge omitted the definition of an easily understood element to a charge that an accused had the opportunity to study prior to trial.  The offenses of breaking restriction and failure to repair did not appear on the original charge sheet, but were added by the military judge from the bench, giving appellant no advance notice.  In addition, the new offenses alleged involved different elements, which do not have completely obvious definitions.  In these circumstances, the military judge needed to do more to ensure that appellant’s plea was not improvident.  We therefore set aside the findings of guilty to the charges and specifications of breaking restriction and failure to repair (Charge II, Specifications 1 and 2, as amended).
Wrongful Distribution of a Controlled Substance


Specification 11 of Charge III alleged that appellant did, at or near Fort Stewart, Georgia, on or about 7 May 2009, wrongfully distribute cocaine in violation of Article 112a, UCMJ.  Further inquiry into the facts, however, revealed that appellant on that date had not distributed cocaine but had distributed an imitation chemical substance.  Accordingly, appellant pleaded not guilty to violating Article 112a, UCMJ, but guilty of violating the lesser-included offense of attempted distribution of a controlled substance in violation of Article 80, UCMJ.


The military judge sought to accept appellant’s guilty plea, but phrased her finding in an irregular manner.   She found:  “Of Specification 11 of Charge III: Not Guilty of wrongful distribution of drugs in violation of Article 112a, but Guilty of attempted distribution of drugs in violation of Article 80.”  The military judge’s use of the generic word “drugs” renders the finding ambiguous and invalid.  Appellant was charged with wrongfully distributing cocaine when he actually distributed an imitation chemical substance.  Because the finding includes only the word “drugs,” the finding does not make clear whether the military judge found appellant guilty of attempting to distribute cocaine or attempting to distribute the imitation chemical substance.  When the findings of a military judge are ambiguous, a service court of criminal appeals cannot conduct the required appellate review under Article 66, UCMJ.  See United States v. Trew, 68 M.J. 364, 365-366 (C.A.A.F. 2010).  Accordingly, we cannot affirm the finding of guilty to Specification 11 of Charge III.  
CONCLUSION

The findings of guilty of the Specifications 1 and 2 of Charge II are set aside and dismissed.  The finding of guilty of Specification 11 of Charge III is set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A.1986), and United States v. Moffeit, 63 M.J. 40 (C.A.A.F.2006), to include the factors identified by Judge Baker in his concurring opinion in Moffeit, we reduce the sentence to confinement from forty-five months to forty-three months and affirm the bad conduct discharge.  All rights, privileges, and property, of which appellant has been deprived by virtue of his sentence set aside by this decision, are ordered restored.  

Senior Judge TOZZI and Judge SIMS concur.
FOR THE COURT:
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Clerk of Court
� Judge Maggs took final action in this case while on active duty.
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