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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT. 

HARRIS, Judge:

A military judge, sitting as a special court-martial, convicted the appellant, pursuant to his pleas, of an unauthorized absence lasting almost six years, in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886.  On 18 October 2000, the appellant was sentenced to confinement for 35 days, reduction to pay grade E-1, forfeiture of $600.00 pay per month for 1 month, and a bad-conduct discharge.  On 23 February 2001, the convening authority approved the adjudged sentence.  There was no pretrial agreement.

On 18 July 2001, a predecessor panel of this court set aside the convening authority’s action and returned the record of trial to the Judge Advocate General of the Navy for remand to an appropriate convening authority for a new action to be taken after consideration of the clemency petition previously submitted by the trial defense counsel.  The panel also ordered the record to be returned to this court for further review under Article 66(c), UCMJ.  United States v. Do, NMCM No. 200100525 (18 Jul 2001)(slip op. at 2-3).  On 23 January 2003, the Judge Advocate General of the Navy complied with the decision of this court and forwarded that decision to the original convening authority directing compliance with this court’s decision that the convening authority “[take] new action after consideration of the clemency petition previously submitted by the trial defense counsel.”  Letter of the Judge Advocate General of 23 Jan 2003 (emphasis added).   

On 12 June 2003, a successor convening authority issued a Supplemental Court-Martial Order (No. 1-03) that reads as follows: 


In the Special Court-Martial case of Seaman Anthony Q. Do, U.S. Navy, [] the convening authority’s action in Special Court-Martial Order No. 08-01, Commanding Officer, Navy Region Southwest Transient Personnel Unit, San Diego, California, dated 23 February 2001, failed to address consideration to the appellant clemency.


Prior to taking this action the Convening Authority considered the record of trial, the results of trial, the petition for clemency submitted by the detailed defense counsel, LT J. A. Fuentes, JAGC, USNR, and the recommendation of the Staff Judge Advocate.


The record of trial is forwarded to the Navy-Marine Corps Appellate Review Activity [] for review under Article 66, UCMJ.

On 10 October 2003, the appellant’s appellate defense counsel notified this court that he did not intend to submit any additional assignments of error or responses than the one originally submitted to the court in the appellant’s initial pleading.  On 30 October 2003, after the case was submitted for decision and after preparation of the substance of this opinion, the appellant’s appellate defense counsel filed a pleading captioned as a “Supplemental Assignment of Error.”  Given the posture of the case, counsel should have requested leave of the court to file a supplemental assignment of error.  We will treat the pleading as including such a motion and, based upon our resolution of the case absent assignment of error, we deny the appellant’s motion for leave to file a supplemental assignment of error.

     Parties practicing before trial and appellate courts have only three options when faced with rulings by trial or appellate courts.  They can request reconsideration of the ruling.  Failing to do that they are to comply with the decision of the court or appeal the decision.  If the Government considered our earlier decision to remand this case to the convening authority for action consistent with our opinion to have been in error, the Government could have easily certified that issue to the Court of Appeals for the Armed Forces (C.A.A.F.).  In electing not to certify what clearly would have been a legal issue to the C.A.A.F., the Government was required to comply with the decision of this court.  Just as this court is bound to follow the decisions of superior courts, United States v. Kelly, 45 M.J. 259, 262-63 (C.A.A.F. 1996), so too are those subordinate to this court in the military justice chain.  The failure of a military judge, convening authority, or staff judge advocate to follow the decision of this court undermines the military justice system and its statutory basis.  See Hutto v. Davis, 454 U.S. 370, 375 (1982)(noting that “unless we wish anarchy to prevail within the federal judicial system, a precedent of this Court must be followed by the lower federal courts no matter how misguided the judges of those courts may think it to be.”)  See also United States v. Cox, 22 C.M.A. 69, 72, 46 C.M.R. 69 (1972)(noting that a convening authority is “bound by the mandate of the appellate court.”)

United States v. Castillo, 59 M.J. 600, 603 (N.M.Ct.Crim.App. 2003).


By merely supplementing the original convening authority’s action, the successor convening authority failed to properly comply with this court’s order and issue a new action after exercising independent discretion in acting on the appellant’s record of trial.  His SCMO had no legal significance.     
Accordingly, the record of trial is again returned to the Judge Advocate General of the Navy for remand to an appropriate convening authority for a new action taken after consideration of the clemency petition previously submitted by the trial defense counsel (emphasis added).
  Thereafter, the record will again be returned to this court for further review under Article 66(c), UCMJ.
 

Chief Judge DORMAN and Judge VILLEMEZ concur.

For the Court



R.H. TROIDL

Clerk of Court

� We encourage the convening authority to consult with a staff judge advocate in carrying out these responsibilities.





� We are hopeful that this directed action can be completed in considerably less time than the 23 months it took from the date of our original decision in this case until the date of the erroneous Supplemental Court-Martial Order.
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