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MEMORANDUM OPINION
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STOCKEL, Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL) (three specifications), missing movement (two specifications), wrongful use of marijuana, and breaking restriction, in violation of Articles 86, 87, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 887, 912a, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for 150 days, and reduction to Private E1.  The convening authority also credited appellant with 129 days of confinement credit against the sentence to confinement.

In this Article 66, UCMJ, appeal, appellant asserts that:  (1) post-trial delay warrants relief and (2) the military judge failed to adequately exclude the possibility of duress as an affirmative defense.  Although we find no merit in either argument, we find that the staff judge advocate recommendation (SJAR) misadvised the convening authority as to the findings for Specification 2 of Charge I and The Specification of Charge III.  We will take corrective action in our decretal paragraph. 
BACKGROUND

At trial, Specification 2 of Charge I (an AWOL offense) was amended by deleting the words “he was apprehended.”  Additionally, The Specification of Charge III, which originally charged a violation of Article 90, UCMJ, in that appellant disobeyed a lawful order from a superior commissioned officer to remain in the company area, was amended, without objection by the defense, to the closely related offense of breaking restriction, in violation of Article 134, UCMJ.  Appellant pleaded guilty to these offenses as amended and was found guilty in accordance with his pleas.  The SJAR, however, incorrectly advised the convening authority that appellant pleaded guilty to and was found guilty of an AWOL offense terminated by apprehension.  The SJAR also incorrectly advised the convening authority that appellant pleaded guilty to and was found guilty of disobeying a lawful order.  Appellant and his trial defense counsel raised no objection to this error.  See Rules for Courts-Martial 1105, 1106(f)(4), and 1106(f)(6).
DISCUSSION

Unless otherwise indicated in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  “[I]f the SJAR . . . misstates a finding of guilty, we have no jurisdiction to affirm it.  We may either affirm only those findings of guilty (or portions thereof) that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002).  In this case, we decline to return the case to the convening authority.  
If we conclude that we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a rehearing on the sentence in this case.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  “[T]he standard for reassessment is not what sentence would be imposed at a rehearing, but rather, would the sentence have been ‘at least of a certain magnitude. ’”  United States v. Taylor, 51 M.J. 390, 391 (1999) (quoting United States v. Taylor, 47 M.J. 322, 324 (1997).  In curing the error through reassessment, we must “‘assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.’”  Sales, 22 M.J. at 308 (quoting United States v. Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).  Given appellant's pattern of behavior over the course of time and his unimpressive military record, our collective experience, and the principles of Sales, we conclude that we can reliably determine what sentence would have been imposed if these errors had not occurred.

We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

DECISION
Accordingly, the finding of guilty of The Specification of Charge III and Charge III are set aside and dismissed.  The court affirms only so much of the finding of guilty of Specification 2 of Charge I as finds that appellant, did, at Fort Hood, Texas, on or about 6 November 2001, without authority, absent himself from his unit, to wit:  Company C, 1st Battalion, 9th Cavalry Regiment, located at Fort Hood, Texas, and did remain so absent until on or about 9 November 2001, in violation of Article 86, UCMJ.

Reassessing the sentence based upon the errors noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986), the court affirms the sentence. 

Senior Judge CHAPMAN and Judge CLEVENGER concur. 
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Clerk of Court

PAGE  
3
3

