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CARTER, Judge:


A military judge sitting as a special court-martial convicted appellant, contrary to his pleas, of aggravated assault, adultery, bigamy, and obstruction of justice in violation of Articles 128 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 928 and 934 (1988) [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for six months, and reduction to Private E1.  The case is before the court for automatic review under Article 66, UCMJ.


Appellant raises six assignments of error (AE):

I.

THE MILITARY JUDGE’S FAILURE TO APPOINT AN INTERPRETER – BECAUSE CHIEF PRINCIPAL WITNESS IN THE CASE DID NOT SPEAK ENGLISH – DENIED SFC EVERSOLE A FAIR TRIAL, AND THE ERROR PREVENTS MEANINGFUL APPELLATE REVIEW.

II.

WHEN SFC EVERSOLE ASKED HIS FORMER WIFE TO MARRY HIM AND TOLD HER THAT HE COULD NOT SUPPORT HER IF HE WAS KICKED OUT OF THE ARMY, HE DID NOT – AS A MATTER OF LAW – OBSTRUCT JUSTICE.

III.

THE MILITARY JUDGE ERRED IN CONSIDERING – FOR PURPOSES OF PROVING INTENT ON THE OBSTRUCTION OF JUSTICE CHARGE – UNCHARGED MISCONDUCT WHICH ESTABLISHED THAT, ON A PRIOR OCCASION, APPELLANT BROKE POK SUN’S JAW, TOLD HER TO LIE ABOUT IT, AND RECONCILED WITH HER AFTER PROMISING HE WOULD NOT DO IT AGAIN.

IV.

THE EVIDENCE DOES NOT PROVE BEYOND A REASONABLE DOUBT THAT SFC EVERSOLE ASSAULTED POK SUN.

V.

WITH REGARD TO THE BIGAMY AND ADULTERY SPECIFICATIONS, THE EVIDENCE DOES NOT PROVE BEYOND A REASONABLE DOUBT OR, FOR THAT MATTER – AS A MATTER OF LAW – THAT SFC EVERSOLE’S CONDUCT WAS PREJUDICIAL TO GOOD ORDER AND DISCIPLINE OR SERVICE DISCREDITING.

VI.

A SENTENCE THAT INCLUDES CONFINEMENT FOR SIX MONTHS, A REDUCTION TO PAY GRADE E-1 AND A BAD CONDUCT DISCHARGE IS UNJUSTLY SEVERE GIVEN THE CIRCUMSTANCES OF THIS CASE.

Appellant also filed a petition for a new trial based upon a newly discovered witness concerning the aggravated assault charge.

Facts


At the time of his court-martial in March 1996, appellant had over nineteen years of service.  The charges in this case stem from his efforts to manipulate both an estranged wife and a fiancée while preserving his finances, his home, and his retirement.

In January 1993, appellant married a Korean woman named Pok Sun, in Seoul, Korea.  In February 1993, appellant and his new bride, pursuant to orders reassigning him to Fort Leonard Wood, moved into a home he previously owned in Missouri.  The marriage quickly deteriorated into one involving physical and verbal confrontation by both parties.  In October 1993, appellant moved out of his home and filed for divorce.

In November 1993, appellant moved in with Ms. Burruss and her two daughters.  On 4 December 1993, civilian authorities arrested appellant for assaulting and hospitalizing Pok Sun.  Appellant pleaded guilty to this offense in civilian court.  Appellant was also reduced in rank by an administrative reduction board as a result of his civilian conviction.  While the record is not clear, it appears that several months later, appellant and Pok Sun subsequently reconciled (although he continued to live with Ms. Burruss); that Pok Sun withdrew her complaint; and that the civilian conviction and military administrative reduction board were withdrawn.

In June 1994, appellant and Ms. Burruss began a sexual relationship even though appellant was still married to Pok Sun.  At a 4 November 1994 divorce proceeding, appellant postponed his divorce from Pok Sun so that she could have gall bladder surgery at Army expense and obtain a green card.  That same day, appellant went home to Ms. Burruss and told her his divorce was final and that they could get married.

On 30 December 1994, appellant, Ms. Burruss, and her two children drove from Fort Leonard Wood to Arkansas, where appellant and Ms. Burruss were married.  In January 1995, Ms. Burruss learned that appellant’s divorce from Pok Sun was not final, when court papers arrived in the mail stating that he was separated but not divorced.  Nevertheless, appellant and Ms. Burruss continued to live together.  Appellant never applied for an identification card or sought military benefits for Ms. Burruss.


Appellant’s divorce from Pok Sun was final on 3 May 1995.  On 5 May 1995, without telling Ms. Burruss, appellant moved his possessions out of Ms. Burruss’s trailer and back into his home.  Appellant testified that he then went hunting and fishing for a few days by himself.  Pok Sun testified that she went with appellant during this period and that they engaged in sexual intercourse and sodomy.  In either event, Pok Sun continued to live in appellant’s home until the end of June 1995, even though appellant was awarded sole possession of the home in the divorce decree.


Between 5-8 May 1995, after appellant moved out of her trailer, Ms. Burruss reported their illegal marriage to his company commander.  She specifically asked for help in getting the money back that she spent on appellant for numerous items, including a rifle, a tool box for his truck, fishing gear, camping equipment, jewelry, legal expenses, $250.00 to bail him out of jail, and substantial amounts of money to pay his bills when his pay was garnished because of unpaid Deferred Payment Plan debts.


About 8-10 May 1995, appellant discovered that Ms. Burruss had reported him to his commander.  He explained to Ms. Burruss the ramifications of her report and quickly reconciled with her.  On 19 May 1995, appellant gave military police investigators (MPI) a detailed sworn statement in which he admitted his adulterous relationship with Ms. Burruss but denied that he had married her.  His statement described in detail how Ms. Burruss confessed to him that she had faked the marriage by getting another man to forge appellant’s signature on the marriage license request and actually pose as appellant during the marriage ceremony.  On 24 May 1995, Ms. Burruss gave a detailed sworn statement to MPI corroborating appellant’s incredulous story about Ms. Burruss faking their marriage in December 1994.  Subsequent handwriting analysis determined that appellant did sign the 30 December 1994 marriage license application.  At trial in March 1996, appellant and Ms. Burruss both testified that they did get married on 30 December 1994.


In August 1995, appellant permitted Ms. Burruss and her children to move into his house and live with him but required Ms. Burruss to sign a lease and pay $300.00 per month rent to him.  On 19 September 1995, Pok Sun came to appellant’s house and got into a physical fight with Ms. Burruss.  The fight lasted about fifteen minutes and required police intervention.  Both women received minor injuries.  Pok Sun claims that during the fight appellant kicked her in the head while Ms. Burruss was sitting on top of her.  This alleged kick is the basis of the aggravated assault conviction.  Ms. Burruss and appellant both testified that appellant was not present during the fight.  No medical evidence was presented to corroborate a kick to the head.  Neighbors gave conflicting testimony concerning whether appellant was present during the fight.  The police officer who responded to the scene and found Ms. Burruss still sitting on Pok Sun could not substantiate that appellant was present at the time of the fight.


On 20 September 1995, charges were preferred against appellant for adultery, bigamy, and sodomy.*  The aggravated assault charge was preferred on 19 October 1995.  Appellant was arraigned on these charges on 8 January 1996, with a tentative trial date set for early February 1996.


Appellant testified that he asked Pok Sun “a couple of times a week” in January 1996 about her upcoming testimony in his court-martial.  Appellant then prepared a statement for Pok Sun to sign.  This statement retracted Pok Sun’s two prior statements to military and civilian police and corroborated appellant’s version of the sodomy and assault charges.  Appellant testified that on the morning of 24 January 1996, he took this statement to Pok Sun and asked her to sign it.  She declined.  Appellant then immediately took Pok Sun to Rolla, Missouri, where they signed an application for marriage.  Appellant testified that they then returned to Pok Sun’s residence, where she did sign the statement prepared by appellant.  Appellant testified that he never intended to remarry Pok Sun and that he signed the marriage application only to ensure that Pok Sun testify truthfully at his court-martial.  Appellant did not give this statement to his defense counsel until 4 March 1996, the day before trial on the merits.  That same day, 4 March 1996, appellant legally married Ms. Burruss.  This marriage was not disclosed to the trial judge until the sentencing phase of the trial.


On 27 February 1996, obstruction of justice charges were preferred against appellant for attempting to influence Pok Sun’s testimony in his upcoming court-martial during the period from on or about 1 January 1996 to on or about 15 February 1996.  The military judge convicted appellant of obstruction of justice “by making statements and promises to her [Pok Sun], and by applying for a license to marry her, to induce her to wrongfully provide false information or testimony in his own case.”

Discussion


We agree with appellant’s assertion that the evidence supporting the aggravated assault charge on 19 September 1995 is factually insufficient (AE IV).  UCMJ art. 66(c).  When testing for factual sufficiency, this court must, after weighing the evidence and making allowances for not having seen the witnesses in person, be convinced that an accused is guilty beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324 (C.M.A. 1987).  Having reviewed the entire record, we are not convinced that appellant is guilty of aggravated assault.  Accordingly, we will dismiss that charge and reassess the sentence.  Our disposition of this charge also moots appellant’s petition for a new trial based on a newly discovered witness concerning the aggravated assault offense.


Appellant’s primary complaint (AE I), particularly in oral argument, is that the military judge’s failure to use an interpreter for Pok Sun’s testimony denied appellant a fair trial and the opportunity for meaningful review both by appellate defense counsel and this court.  We reject this assignment of error for two reasons.

First, appellant did not preserve this issue for appeal.  Absent plain error, a party must make a specific and timely objection at trial to preserve an alleged error on appeal.  Military Rule of Evidence 103 [hereinafter Mil. R. Evid.]; United States v. Rynning, 47 M.J. 420, 421 (1998).  A plain error occurs if the error is “plain,” “clear,” or “obvious” and it materially prejudices appellant’s substantial rights.  Rynning, 47 M.J. at 421 (citing United States v. Olano, 507 U.S. 725, 734 (1993)); Mil. R. Evid. 103(d).  At trial, both Pok Sun and the government repeatedly asked the military judge for an interpreter.  The defense counsel did not.  Tactically, this was not an unsound decision.  Pok Sun was clearly an adverse and hostile witness to appellant.  It is clear from the record that her language difficulties helped the defense and hindered the government.


Secondly, assuming arguendo that this issue was preserved for appeal, there is no controlling statutory or regulatory provision requiring that the military judge appoint an interpreter.  The UCMJ and the Manual for Courts-Martial provide little guidance concerning the use of interpreters.  Article 28, UCMJ, states that the convening authority of a court-martial, under regulations that the Secretary concerned may prescribe, “may detail or employ interpreters who shall interpret for the court.”  Army military justice regulations contain no implementing provision concerning interpreters.  See Army Reg. 27-10, Legal Services:  Military Justice (24 June 1996).  Rule for Courts-Martial 501(c) [hereinafter R.C.M.] states that interpreters “may be detailed or employed as appropriate but need not be detailed by the convening authority personally.”  The most specific provision is R.C.M. 502(e)(3)(A):  “Interpreters shall interpret for the court-martial or for an accused who does not speak or understand English.”


Federal courts apply an abuse of discretion standard when reviewing a trial judge’s decision concerning the use of an interpreter.  United States v. Mayans, 17 F.3d 1174, 1179 (9th Cir. 1994); United States v. Markarian, 967 F.2d 1098, 1104 (6th Cir. 1992); United States v. Valladares, 871 F.2d 1564, 1566 (11th Cir. 1989); United States v. Coronel-Quintana, 752 F.2d 1284, 1291 (8th Cir. 1985); United States v. Tapia, 681 F.2d 1207, 1210 (5th Cir. 1980); and United States v. Carrion, 488 F.2d 12, 14 (1st Cir. 1973).  Appellant cites no case law requiring the application of a different standard in military practice and we perceive no good reason not to follow the federal standard.

We were able to review and understand Pok Sun’s testimony concerning the three charges that we affirm (bigamy, adultery, and obstruction of justice).  At no point during the trial, or on appeal, has the appellant ever asserted that he did not understand his former wife’s testimony.  Accordingly, we find that the military judge neither abused his discretion nor committed plain error in failing to appoint an interpreter sua sponte.  See Markarian, 967 F.2d at 1104.

Appellant also challenges the legal and factual sufficiency of the obstruction of justice charge (AE II) and the adultery and bigamy charges (AE V).  When reviewing a case for legal sufficiency, the scope of review is whether, viewing the evidence in a light most favorable to the prosecution, a reasonable fact finder could have found all the essential elements beyond a reasonable doubt.  Jackson v. Virginia, 443 U.S. 307 (1979).  We have already described the standard for factual sufficiency.  Turner, 25 M.J. at 325.  Reviewing the record as a whole, particularly the testimony of Ms. Burruss and appellant, along with the documentary evidence, we hold the findings of guilty to be legally and factually sufficient as to the obstruction of justice charge (AE II) and the adultery and bigamy charges (AE V).

Concerning the obstruction of justice charge, the only issue in dispute was whether appellant’s admitted attempts to influence Pok Sun’s testimony were efforts to persuade her to tell the truth or not.  Appellant’s testimony was that he only tried to influence her to tell the truth.  Simply put, we do no believe appellant.  Considering the entire record, we are satisfied that appellant’s finding of guilty of obstruction of justice is correct in law and fact.  UCMJ art. 66(c).

We have considered appellant’s remaining assignments of error and find them to be without merit.  Appellant’s petition for a new trial is denied.  The findings of guilty of Additional Charge I and its Specification are set aside and that charge and its specification are dismissed.  The remaining findings of guilty are affirmed.

The gravamen of appellant’s misconduct was his repeated attempts during a six-week period to obstruct justice (a five-year offense), not the one-time aggravated assault (a three-year offense).  We also note that the day before his trial on the merits began, appellant legally married Ms. Burruss, one of the two key government witnesses.  Appellant elected to conceal this information from the military judge during the trial on the merits, thereby precluding the military judge from considering this information in evaluating any possible bias in appellant’s favor when evaluating Ms. Burruss’ testimony.  Reassessing the sentence on the basis of the error noted, the entire record, and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for three months, and reduction to Private E1.

Senior Judge TOOMEY and Judge TRANT concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* Appellant was acquitted of the sodomy charges that were alleged to have occurred 4-6 May 1995 between him and Pok Sun.
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