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MEMORANDUM OPINION
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HARVEY, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, contrary to his pleas, of attempted wrongful appropriation, willful destruction of military property, larceny, assault consummated by a battery, incapacitation for performance of duties through prior wrongful indulgence in intoxicating liquor, breaking restriction, and communication of a threat, in violation of Articles 80, 108, 121, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 908, 928, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for five months, forfeiture of $690.00 pay per month for five months, and reduction to Private E1.  The convening authority directed that appellant receive 106 days of confinement credit.  This case is before the court for review pursuant to Article 66, UCMJ.  

We agree with appellate defense counsel that relief is warranted for dilatory post-trial processing.  The other assignments of error are without merit.  We will grant forfeiture relief for this unreasonably slow post-trial processing in our decretal paragraph.  

Facts
The following chronology details the post-trial processing of appellant’s case from the date the sentence was adjudged until the date the record of trial was received by the Clerk of Court, United States Army Court of Criminal Appeals (ACCA):
	Date
	Post-Trial Activity
	Days Since Previous Activity
	Cumulative Days After Sentence Adjudged

	30-Aug-01
	Sentence adjudged

	n/a
	0

	16-Oct-01
	Court reporter completes 512-page record of trial (ROT)
	47
	47

	6-Nov-01
	Trial counsel signs ROT authentication page
	21
	68

	24-Mar-02
	Military judge signs ROT authentication page
	138
	206

	11-Dec-02
	Staff judge advocate’s (SJA) post-trial recommendation (SJAR) served on appellant’s trial defense counsel, Captain (CPT) Doucettperry


	262
	468

	6-Feb-03
	Office of the SJA (OSJA) received appellant’s waiver of submission of Rule for Courts-Martial [hereinafter R.C.M.] 1105 matters

	57
	525

	12-Feb-03
	Convening authority’s initial action
	6
	531

	26-Feb-03
	ROT received at ACCA
	14
	545


In a post-trial chronology in the allied papers, Major (MAJ) Steven P. Haight, Chief Military Justice, 1st Infantry Division, asserts:

Any delay in the post-trial processing of this case is due to the exceptionally heavy military justice post-trial workload of the 1st Infantry Division and unavoidable delays as a result of multiple operational deployments to Kosovo in addition to conops planning being conducted for possible future deployments.  Also, the military judge took over five months to authenticate the record of trial.[
]  Additionally, the defense counsel took over nine months to submit R.C.M. 1105/1106 matters.  

 

There is no documentation aside from the MAJ Haight’s chronology itself in the ROT to substantiate MAJ Haight’s contention that the SJAR was served on trial defense counsel on 25 April 2002.  Major Haight and appellate government counsel ascribe the majority of the delay to the military judge (138 days - 6 November 2001 to 24 March 2002) and trial defense counsel (287 days - from 25 April 2002 to 6 February 2003).  We find that absent the time MAJ Haight allocates to the military judge and trial defense counsel (totaling 425 days), the remaining 120 days for post-trial processing is reasonable.
Captain Doucettperry signed a receipt for the SJAR on 11 December 2002.  Appellant and CPT Doucettperry signed a waiver to submit matters under R.C.M. 1105 on 5 February 2003, which the OSJA received the next day.  

In response to this court’s order seeking responsibility for the post-trial delay,
 CPT Doucettperry said that she could not find her file pertaining to appellant’s case, and could not remember when she was served with the SJAR.  Captain Doucettperry did not indicate whether she was served with the SJAR twice.  Captain Doucettperry stated that she was confident that she discussed dilatory post-trial processing with appellant “as a possible ground for clemency.”  Appellant, nevertheless, chose to waive his right to submit R.C.M. 1105 matters.  Appellate defense counsel did not submit an affidavit from appellant contradicting CPT Doucettperry’s affidavit.  Appellate government counsel have not provided any documentation from the OSJA describing their efforts to expedite authentication of the ROT or receipt of R.C.M. 1105 matters.
Discussion
Article 66, UCMJ, requires us “to determine what findings and sentence ‘should be approved,’ based on all the facts and circumstances reflected in the record, including the unexplained and unreasonable post-trial delay.”  United States v. Tardif, 57 M.J. 219, 224 (C.A.A.F. 2002) (stating that an accused has a right to timely review of findings and sentence), remanded to 58 M.J. 714 (Coast Guard Ct. Crim. App. 2003), aff’d in part, 59 M.J. 394 (C.A.A.F. 2004).  “[F]undamental fairness dictates that the government proceed with due diligence to execute a soldier’s regulatory and statutory post-trial processing rights and to secure the convening authority’s action as expeditiously as possible, given the totality of the circumstances in that soldier’s case.”  United States v. Collazo, 53 M.J. 721, 727 (Army Ct. Crim. App. 2000).  In United States v. Bauerbach, we explained why timely post-trial processing is important:  
The Army, the chain of command, each victim, every person who knows about an offense, and most of all the accused, has an interest in the timely completion of courts-martial, to include the post-trial process. . . .  Not only is untimely post-trial processing unfair to the soldier concerned, but it also damages the confidence of both 

soldiers and the public in the fairness of military justice, thereby directly undermining the very purpose of military law.

55 M.J. 501, 506 (Army Ct. Crim. App. 2001).  
We do not find specific or actual prejudice to appellant from this slow post-trial processing.  A finding of specific or actual prejudice, however, is not a prerequisite for relief under Article 66, UCMJ.  See Tardif, 57 M.J. at 224; Collazo, 53 M.J. at 727.  Sentence relief may be appropriate for “unexplained and unreasonable post-trial delay,” notwithstanding the absence of prejudice.  Tardif, 57 M.J. at 224; see UCMJ art. 66(c).
Moreover, we have no reasonable basis for concluding that appellant wanted slow post-trial processing to retain important benefits available until execution of his discharge.  See United States v. Bodkins, 60 M.J. 322, 324 (C.A.A.F. 2004).  In our order to the parties seeking an explanation for the unreasonable post-trial processing in this case, we suggested that appellate government counsel file other evidence with this court as they deemed appropriate.  No such evidence has been provided to the court.  We have previously stated, “[t]he SJA office must frequently and systematically check on the status of their post-trial cases, and then act accordingly to facilitate expeditious post-trial processing, documenting their efforts and filing that documentation with the allied papers.”  United States v. Scotchmer, ARMY 20010889 at *4 (Army Ct. Crim. App. 27 Apr. 2004).  If the military judge does not authenticate the record of trial in a timely manner, the OSJA should contact the Chief Circuit Judge or Chief Trial Judge for assistance.  Similarly, “[i]f the defense R.C.M. 1105 matters are not received in a timely manner, the SJA should promptly bring this problem to the attention of the Regional Defense Counsel or Chief, Trial Defense Service.”  Id.  In Scotchmer, we determined that CPT Doucettperry “failed to recognize that the post-trial processing of [Private Scotchmer’s] case had become unreasonably slow,” when she submitted R.C.M. 1105 matters in that case 349 days after Private Scotchmer’s sentence was adjudged.  Id.  In the instant case, CPT Doucettperry asserts in her post-trial affidavit that she followed her regular practice and “discussed the time concerns as a possible ground for clemency.”  Nevertheless, even though 524 days elapsed after appellant’s sentence was adjudged, appellant waived his right to submit R.C.M. 1105 matters.   
Our superior court in Bodkins referred to Toohey v. United States, 60 M.J. 100, 102-03 (C.A.A.F. 2004), where the court listed four factors from Barker v. Wingo, 407 U.S. 514, 530 (1972), for determining when post-trial delay may warrant relief.  Bodkins, 60 M.J. at 324.  Those four are: “(1) length of the delay; (2) reasons for the delay; (3) the appellant’s assertion of his right to a timely appeal; and (4) prejudice to the appellant.”  Toohey, 60 M.J. at 102.  “The first factor’s ‘length of delay’ calculation includes time caused by ‘failures of []appointed counsel and delays by the court’ itself (emphasis added).”  Id.  Accordingly, we need not determine fault for the extensive delays in this case when we look to see if the first prong is met.  Any delays caused by the military judge and defense counsel, as well as the absence of any defense request for expeditious processing, and the lack of prejudice to the appellant all weigh against our determination that relief is warranted.            

Based on the totality of the circumstances in this case, and application of the four Barker v. Wingo factors, we hold that forfeiture relief is warranted for the overall dilatory processing from trial to the convening authority’s initial action 531 days after appellant’s sentence was announced.  All known circumstances of the poor post-trial processing in this case, including the inaction from both CPT Doucettperry and the OSJA, have rendered appellant’s sentence inappropriate.  See Bauerbach, 55 M.J. at 507; Collazo, 53 M.J. at 727.  We will exercise our Article 66(c), UCMJ, authority and grant sentencing relief to “vindicate . . . appellant’s right to timely post-trial processing and appellate review.”  Tardif, 57 M.J. at 225.  
The court affirms the findings and the sentence.  We order a credit of one month of pay in the amount of $690.00, which was forfeited by reason of appellant’s court-martial sentence.3  See UCMJ art. 75(a); see generally Tardif, 57 M.J. at 225 (suggesting “an appropriate sentence credit” as a remedy for slow post-trial processing); United States v. Sherman, 56 M.J. 900, 903 (AF Ct. Crim. App.) (affirming sentence and awarding “5 days of E-1 pay to compensate” appellant for illegal government conduct), pet. denied, 57 M.J. 467 (C.A.A.F. 2002).

Judge SCHENCK concurs.
BARTO, Judge, concurring in part and dissenting in part.

I agree with my colleagues that the findings and sentence should be affirmed.  I also agree that the delay during post-trial processing of this case was unreasonable in light of the information provided to our court, and does not present a model to be emulated.  None of the parties are blameless.  Neither statute nor precedent, however, requires us to give sentence credit in every case involving nonprejudicial post-trial delay.  As our superior court has noted, we have the “authority under Article 66(c) to . . . tailor an appropriate remedy, if any is warranted, to the circumstances of the case.” United States v. Tardif, 57 M.J. 219, 225 (C.A.A.F. 2002) (emphasis added).  Notwithstanding the lack of alacrity by the parties in this matter, I conclude that the approved sentence is appropriate and no forfeiture credit is warranted.  






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� The post-trial documentation in this case, however, does not indicate when the military judge was provided a copy of the record of trial for authentication.





� See United States v. Lewis, 42 M.J. 1, 5-6 (C.A.A.F. 1995).


3 We note that appellant was released from confinement well before expiration of his term of service on 16 February 2003.
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