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MEMORANDUM OPINION

-----------------------------------------
BARTO, Judge:


A military judge sitting as a general court-martial found appellant guilty, pursuant to his pleas, of attempted disobedience of a superior commissioned officer, and assault consummated by a battery (two specifications), in violation of Articles 80 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 880 and 928 [hereinafter UCMJ], respectively.  Contrary to his pleas, the military judge found appellant guilty of disobedience of a superior commissioned officer, assault consummated by a battery, and communication of a threat in violation of Articles 90, 128, and 134, UCMJ, respectively.  The military judge sentenced appellant to a dishonorable discharge, confinement for sixteen months, and reduction to Private E1.  The convening authority approved a bad-conduct discharge in lieu of the dishonorable discharge imposed by the military judge, and otherwise approved the adjudged sentence.


This case is before the court for review pursuant to Article 66, UCMJ.  Appellant now asserts that the staff judge advocate’s post-trial recommendation (SJAR) included erroneous information that undermined appellant’s opportunity for clemency.  We disagree for the reasons stated below and affirm.

BACKGROUND

The SJAR states that appellant pleaded guilty to willfully disobeying the order of a superior commissioned officer on or about 17 March 2000.  Actually, the military judge found appellant improvident to this offense.  The military judge allowed appellant to amend his plea to include a plea of guilty to the lesser-included offense of attempted disobedience in violation of Article 80, UCMJ.  The military judge then found appellant guilty of committing this offense pursuant to the amended plea.


The SJAR states appellant pleaded guilty by exceptions to communication of a threat on or about 12 March 2000.  Actually, the military judge found appellant improvident to this offense as well, and ultimately found him not guilty of this specification.  The SJAR also states that appellant pleaded guilty to communication of a threat on or about 14 March 2000.  Actually, the military judge found appellant improvident to this offense.  The military judge eventually found appellant guilty by exceptions of committing this offense.  The SJAR accurately reflects the military judge’s findings for both specifications.

In matters she submitted to the convening authority prior to initial action, pursuant to Rules for Courts-Martial [hereinafter R.C.M.] 1105 and 1106(f)(4), appellant’s trial defense counsel failed to object to these misstatements in the SJAR.  “Failure of counsel for the accused to comment on any matter in the recommendation . . . in a timely manner shall waive later claim of error with regard to such matter in the absence of plain error.”  R.C.M. 1106(f)(6).  “To prevail under a plain-error analysis, appellant had the burden of persuading this Court that:  (1) there was an error; (2) it was plain or obvious; and (3) the error materially prejudiced a substantial right.”  United States v. Kho, 54 M.J. 63, 65 (C.A.A.F. 2000) (citing United States v. Finster, 51 M.J. 185, 187 (C.A.A.F. 1999), and United States v. Powell, 49 M.J. 460, 463, 465 (C.A.A.F. 1998)).  “Because of the highly discretionary nature of the convening authority's action on the sentence,” we will grant relief if an appellant complains of the error on appeal “and presents ‘some colorable showing of possible prejudice.’”  Kho, 54 M.J. at 65 (quoting United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998)).
DISCUSSION


While it was clearly error for the staff judge advocate to mischaracterize appellant’s pleas as described above, appellant has neither alleged nor demonstrated any specific prejudice.  Moreover, the mischaracterization at issue actually may have 
benefited appellant; a guilty plea is a matter in mitigation under military law.  See, e.g., United States v. Prater, 20 U.S.C.M.A. 339, 341, 43 C.M.R. 179, 181 (1971).  In any event, the convening authority granted substantial clemency to appellant by approving only a bad-conduct discharge in lieu of the dishonorable discharge that the military judge imposed.


In deciding this matter, we also note that appellant, a nineteen-year-old, was found guilty of battering his seventeen-year-old wife on three separate occasions.  He also communicated a threat to injure her, stating “I am going to get that bitch.  That bitch done f-cked up.  When I get back that bitch is gonna pay,” or words to that effect.  Appellant disobeyed the order of his superior commissioned officer to refrain from contacting the victim, and on another occasion attempted to disobey the same by asking another person to contact the victim.  Furthermore, appellant had received nonjudicial punishment from his company commander for insubordinate conduct toward a noncommissioned officer, making a false official statement, and driving without proof of insurance in violation of state law.  Appellant’s youth and selective pleas of guilt do little to explain or excuse such an aggravated course of conduct.

In sum, we do not agree with appellate defense counsel that “erroneous information [in the SJAR] undermined appellant’s opportunity for clemency.”  To the contrary, we conclude that appellant has made no colorable showing of possible prejudice from the erroneous information included in the SJAR.*  See Wheelus, 49 M.J. at 289.


We have considered those matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The findings of guilty and the sentence are affirmed.


Senior Judge HARVEY and Judge SCHENCK concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

* We will, however, correct the promulgating order in this case to accurately reflect the pleas entered at trial.
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