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MEMORANDUM OPINION

-----------------------------------------
TRANT, Judge:


Pursuant to his pleas, appellant was convicted by a military judge sitting as a general court-martial of indecent assault and indecent acts with a child in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The adjudged and approved sentence was a dishonorable discharge, confinement for eight years, forfeiture of all pay and allowances, and reduction to the grade of Private E1.


In this Article 66, UCMJ, appeal, appellant asserts that he was denied his right to a conflict free counsel.  We disagree.


Appellant sexually molested his adopted step-daughter starting at the time she was five years old until she was approximately fourteen years old by touching her breasts and vagina and having her touch his penis.  After a temporary cessation of approximately two years, appellant resumed his sexual molestation, which escalated to sexual intercourse on at least six occasions.  In his stipulation of fact (Prosecution Exhibit 1), appellant admitted that the sexual intercourse was without his stepdaughter’s consent and that he “would ‘punish’ [her] by having sexual intercourse for things like bad grades, lying to him, or for going out with black men.”


For his predatory acts, appellant was charged with rape, forcible sodomy of a child, indecent assault, and indecent acts with a child, and was facing the possibility of confinement for life.  Appellant’s military trial defense counsel, Major (MAJ) C. and Captain (CPT) N., successfully negotiated a pretrial agreement that allowed appellant to plead guilty to indecent assault upon his step-daughter “by having sexual intercourse, without her consent”
 as a lesser included offense (LIO) of the charged offense of rape, not guilty to the forcible sodomy of a child offense, and guilty to the remaining charged offenses of indecent assault and indecent acts with a child.  The reduced charges resulted in a concomitant reduction in the maximum imposable punishment from life to seventeen years, which was further reduced to twelve years when the government moved to dismiss the charged indecent assault after the military judge accepted appellant’s guilty plea to the LIO indecent assault.  The convening authority agreed to a confinement sentence limitation of ten years.  At trial, appellant stated that he was completely satisfied with the advice counsel had given him concerning his decision to plead guilty and to enter into the pretrial agreement.


The defense presented a very compelling case in extenuation and mitigation, including an exceptionally deft handling of the victim, who testified on behalf of her step-father that she did not want to see him confined, but only wanted him to receive the necessary counseling to keep the family together.  In his unsworn statement, appellant emphasized how he desired to keep his family intact and how he had waived the pretrial investigation in this case because he didn’t want to put his family through any more stress than he had already put them through.  Appellant’s adjudged sentence to eight years confinement was less than the amount agreed upon in the pretrial agreement.


Appellant asserts, for the first time on appeal, that one of his trial defense counsel, CPT N., was laboring under a conflict of interest because CPT N. had utilized the services of the victim as a babysitter, at some unspecified time prior to his representation of appellant.  Appellant postulates that, because of this prior relationship, CPT N. would have placed the victim’s interests above those of appellant.  Appellant admits that he was aware of the babysitter relationship prior to his court-martial and “generally conversed [with CPT N.] about the potential conflict of interest,” yet he voiced no objection or concern prior to or during his court-martial.  Appellant further asserts that his spouse and the victim, both of whom had made lengthy, detailed, incriminating statements against him prior to trial, were reluctant to testify against him at the time of trial and, instead of capitalizing on this weakness in the government’s case, his defense counsel urged him to plead guilty.  Appellant avers, as “proof” of the conflict, that CPT N. did not negotiate the pretrial agreement zealously on his behalf, as evidenced by his accepting a sentence limitation of ten years when appellant was only facing twelve years.  Appellant conveniently ignores the other parts of the pretrial agreement in which his counsel got a rape charge reduced to indecent assault, in spite of appellant’s factual guilt of rape and dismissal of a forcible sodomy and indecent assault charges.  Appellant further ignores the zealous advocacy of his counsel at trial that resulted in a sentence less than the amount agreed upon in the pretrial agreement, and the lengthy, impassioned, and detailed Rule for Courts-Martial [hereinafter R.C.M.] 1105 matters that CPT N. submitted on his behalf.


An accused is entitled to the services of a defense counsel who is free from conflicts of interest.  See United States v. Caritativo, 37 M.J. 175, 178 (C.M.A. 1993); cf. Holloway v. Arkansas, 435 U.S. 475 (1978).  When there is an allegation of ineffective representation on appeal, due to a conflict of interest, we review the allegation de novo, see United States v. McClain, 50 M.J. 483, 487 (1999), as a mixed question of law and fact.  See United States v. Hicks, 52 M.J. 70, 72, reconsideration denied, 52 M.J. 495 (1999); United States v. Smith, 44 M.J. 459, 460 (1996).  When, as in the instant case, there was no objection at trial, an appellant “must demonstrate that an actual conflict of interest adversely affected his lawyer’s performance.”  Culyer v. Sullivan, 446 U.S. 335, 348 (1980);  United States v. Breeze, 11 M.J. 17, 20 (C.M.A. 1981).  To demonstrate an actual conflict of interest, appellant must show more than the mere “possibility” of a conflict, see Culyer, 446 U.S. at 350, that is, appellant must show that his “counsel actively represented conflicting interests.”  Strickland v. Washington, 466 U.S. 668, 692 (1984); see also United States v. Lindsey, 48 M.J. 93, 99 (1998).  Counsel’s performance is adversely affected when “some plausible alternative defense strategy or tactic might have been pursued,” and “the alternative defense was inherently in conflict with or not undertaken due to the attorney’s other loyalties or interests.”  Winkler v. Keane, 7 F.3d 304, 309 (2d Cir. 1993) (quoting United States v. Fahey, 769 F.2d 829, 836 (1st Cir. 1985)).

Appellant bears the burden of proof to establish the actual conflict of interest.  See United States v. Calhoun, 49 M.J. 485, 489 (1998); cf. Hicks, 52 M.J. at 72.  We find that appellant has failed to meet his burden.  The fact that one of appellant’s two defense counsel utilized the services of the victim as a babysitter at some unspecified time “prior to his representation of the appellant” is woefully inadequate to establish that the counsel had divided loyalties between his client and the victim.  Indeed, the extremely beneficial pretrial agreement and exceptionally effective trial and post-trial performance of the defense counsel irrefutably establish just the opposite, that both defense counsel zealously pursued appellant’s express interests, which included protecting the victim from any harm or embarrassment.
  We find appellant’s belated insinuation that the government’s case may have disintegrated due to a lack of cooperation by his spouse and the victim and that it was perhaps unwise for him to plead guilty to be post hoc “buyer’s regret” and not evidence of a conflict of interest.  As there was no conflict of interest, there was no requirement for the defense counsel to raise the matter with the military judge at trial, nor was there any sua sponte responsibility for the military judge to go fishing for it.  Cf. Culyer, 446 U.S. at 347-48; R.C.M. 901(d)(4)(D) discussion.


Accordingly, the findings of guilty and the sentence are affirmed.


Judge CURRIE and Judge NOVAK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Only Humpty Dumpty and lawyers can understand how such conduct, which includes the element of force, is not rape.  Compare Manual for Courts-Martial, United States, (1998 ed.), Part IV, para. 45b(1) with paras. 63 and 54b(2).  “‘When I use a word,’ Humpty Dumpty said, in a rather scornful tone, ‘it means just what I choose it to mean, neither more nor less.’”  Lewis Carroll, Through the Looking Glass, ch. 6 (1865). 





�  Captain N. detailed the appellant’s contemporaneous interests in his R.C.M. 1105 post-trial submission:  “The welfare of [appellant’s] family was his sole focus throughout this process. . . .  Incredibly, he absolutely forbid me to cast any doubt on the veracity of his daughter or his wife, who were expected to testify as to his conduct at trial, or to impeach or contradict any aspect of their expected testimony.”
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