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MEMORANDUM OPINION ON FURTHER REVIEW

-----------------------------------------------------------------
HARVEY, Senior Judge:


A general court-martial composed of officer members convicted appellant,

contrary to his pleas, of rape, robbery (two specifications), adultery, and communication of a threat (three specifications), in violation of Articles 120, 122, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 922, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for forty-eight years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority credited appellant with 194 days of confinement credit for pretrial confinement served.
On 7 May 2002, this court held that:  (1) Specifications 2, 3, and 4 of Charge III (communication of a threat) failed to state an offense; and (2) appellant received ineffective assistance of counsel during the sentencing phase of his trial.  United States v. Saintaude, 56 M.J. 888, 891, 899 (Army Ct. Crim. App. 2002).  We set aside the findings of guilty of Specifications 2, 3, and 4 of Charge III and dismissed Specifications 2, 3, and 4 of Charge III without prejudice.  Id. at 899.  We affirmed the remaining findings of guilty, set aside the sentence, and authorized a sentence rehearing by the same or a different convening authority.  Id.
On 7-9 October 2002, a court composed of officer and enlisted members held a sentence rehearing and sentenced appellant to a dishonorable discharge, confinement for thirty-five years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence, and ordered that appellant be credited with 1,615 days of pre-sentence confinement credit and 196 days of administrative credit for illegal pre-sentence confinement.*
Appellate defense counsel assert that appellant’s approved confinement is inappropriately severe and request relief under Article 66(c), UCMJ.  We disagree.  The matters appellant raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.
The sentence is affirmed.

Judge BARTO and Judge SCHENCK concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
* The military judge determined that, after appellant’s second confinement review, the Regional Correctional Facility at Fort Sill arbitrarily retained appellant at a custody level (Segregation Level Two) more rigorous than required.  The military judge awarded two days of confinement credit for each day appellant was arbitrarily held in Segregation Level Two, for a total of 196 days of credit, as a remedy for the Article 13, UCMJ, violation.  See Appellate Exhibit XX.
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