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CARTER, Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of desertion terminated by apprehension in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for sixty days, and reduction to Private E1.  The convening authority also waived automatic forfeitures for a period of six months, beginning fourteen days after appellant’s sentence was announced.  This case was submitted upon its merits to the court for review under Article 66, UCMJ.


Appellant was charged with and convicted of desertion from his unit in Korea, from on or about 11 March 2000 until terminated by apprehension on or about 7 September 2001, a period of almost eighteen months.  The staff judge advocate’s post-trial Rule for Courts-Martial [hereinafter R.C.M.] 1106 recommendation (SJAR) erroneously advised the convening authority that the period of appellant’s desertion was from on or about 11 March 2001 to 7 September 2001, a period of about six months.


We may either affirm only those findings of guilty (or portions thereof) that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.  United States v. Diaz, 40 M.J. 335, 345 (C.M.A. 1994); United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); R.C.M. 1107(g).  Rather than return appellant’s case to the convening authority under R.C.M. 1107(g) for a new review and action, we will resolve the error in the SJAR by reducing the period of desertion from eighteen months to six months.  Applying United States v. Wheelus, 49 M.J. 283, 289 (1998), and considering the record as a whole, we will moot any claim of prejudice as to the approved sentence by reducing the sentence to one month of confinement and a punitive discharge.


We find no merit in the matters appellant asserted under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).


The court affirms only so much of the findings of guilty of the Charge and its Specification as finds that appellant did, on or about 11 March 2001, without authority and with intent to remain away therefrom permanently, absent himself from his unit, to wit, Company D, 1/503d Infantry Regiment, 2d Brigade, 2d Infantry Division, located at Camp Casey, Republic of Korea, and did remain so absent in desertion until he was apprehended on or about 7 September 2001, in violation of Article 85, Uniform Code of Military Justice.

Reassessing the sentence based on the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge and confinement for thirty days.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), Uniform Code of Military Justice.

Senior Judge CANNER and Judge HARVEY concur.
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